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Search  and  Seizure  in  the  Schools 
Defining  Reasonableness 


by  Ann  L.  Majestic 


a 


oes  the  Fourth  Amendment  apply  to  searches  con- 
ducted by  public  school  officials?  In  recent  years  most  courts 
have  said  yes,  rejecting  the  argument  that  schools  officials 
act  in  loco  parentis  when  they  search  students  and  therefore 
are  unrestricted  by  the  Constitution. '  On  January  15,  1985, 
the  United  States  Supreme  Court  agreed  with  this  view  in 
its  long-awaited  decision  in  New  Jersey  v.  T.L.O.  ^  Weighing 
the  student's  privacy  interests  against  the  school's  "'legitimate 
need  to  maintain  an  environment  in  which  learning  can  take 
place,"  the  Court  held  that  school  searches  are  constrained 
by  the  Fourth  Amendment  but  will  be  judged  by  the  stan- 
dard of  "reasonableness,  under  all  the  circumstances"  rather 
than  by  the  probable  cause  and  warrant  requirements  tradi- 
tionally applied  to  police  searches.^ 

The  major  newspapers  described  the  T.L.O.  decision 
as  setting  a  new  standard  for  student  searches/  In  fact,  a 
reasonableness  standard  has  been  applied  to  school  sear- 
ches by  the  majority  of  lower  courts  for  over  a  decade. '  This 
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I.  Tarter  v.  Raybuck.  742  F.2d  977  (6th  Cir.  1984);  Bilbrey  v.  Brown.  738 
F  2d  1462  (9th  Cir.  1984);  Honon  v.  Goose  Creek  Indep.  School  Dist. .  690  F2d 
470  (5th  Cir.  1982);  Bcllnier  v.  Lund.  4.38  F  Supp.  47  (N.D.N.Y.  1977);  State  v. 
Baccino.  282  A. 2d  869  (Del.  Super.  1971);  People  v.  D..  34  N.Y.2d  483.  358 
N.Y.S.2d  403.  315  N.E.2d  466  (1974);  State  v.  McKinnon.  88  Wash.  2d  75.  558 
P.2d  781  (1977);  Interestof  L.L.,  90  Wis.  2d  585.  280  N.W.2d  343  (App.  1979). 

2. U.S. 105  S.Ct.  733.  83  L.Ed. 2d  720  (1985). 

3.  105  S.Ct.  at  743. 

4.  See,  e.g. .  High  Court  Eases  Search  Strictures  in  Public  Schools.  New  York 
Times,  Jan.  16.  1985,  at  Al.  col.  6. 

5.  See  supra  note  1  and  accompanying  text. 


article  will  discuss  T.L.O.  and  the  school  search  cases 
predating  it  and  will  explore  the  factors  and  circumstances 
that  courts  have  considered  in  applying  the  reasonableness 
standard  in  the  public  school  setting. 

Defining  Reasonableness 

In  defining  the  proper  standard  for  school  searches,  the 
Supreme  Court  in  T.L.O.  held  that  the  search  must  first  be 
"justified  at  its  inception."*  There  must  be  reasonable 
grounds  for  suspecting  that  the  search  will  uncover  evidence 
that  the  student  has  violated  or  is  violating  either  the  law 
or  school  rules.  In  addition,  the  Court  held,  the  search  must 
be  reasonable  in  scope.  The  measures  adopted  must  be 
"reasonably  related  to  the  objectives  of  the  search  and  not 
excessively  intrusive  in  light  of  the  age  and  sex  of  the  stu- 
dent and  the  nature  of  the  infraction."^ 

The  standard  announced  by  the  Supreme  Court  in  T.L.O. 
appears  to  be  a  direct  adaptation  to  the  school  setting  of  the 
reasonable  suspicion  standard  set  forth  in  Terry  v.  Ohio 
(1968).*  In  this  case  the  Supreme  Court  held  that  a  police 
officer  is  authorized  to  "stop  and  frisk"  a  person  without 
probable  cause  for  an  arrest  if  he  has  reasonable  suspicion 
to  believe  that  the  person  is  involved  in  criminal  activity  and 
may  be  armed  and  dangerous.  To  satisfy  the  reasonable  suspi- 
cion standard,  the  Court  stated,  "the  police  officer  must  be 
able  to  point  to  specific  and  articulable  facts  which,  taken 
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together  with  rational  inferences  from  those  facts,  reason- 
ably warrant  the  intrusion."'  The  Court  made  it  clear  that 
reasonable  suspicion  could  not  be  satisfied  by  a  mere 
"hunch."'"  It  also  said  that  the  reasonable  suspicion  stan- 
dard was  an  objective  standard,  based  on  a  determination 
of  whether  a  reasonably  prudent  person  in  the  circumstances 
"would  be  warranted  in  the  belief  that  his  safety  or  that  of 
others  was  in  danger."" 

The  majority  of  lower  courts  that  have  decided  school 
search  cases  have  adopted  the  analysis  of  Terry  v.  Ohio  and 
applied  a  simple  reasonable  suspicion  standard  that  focuses 
primarily  on  the  basis  for  initiating  the  search.  The  T.L.O. 
opinion,  however,  clearly  establishes  a  two-part  rea- 
sonableness test.  Under  the  T.L.O.  decision,  reasonable 
suspicion  standing  alone  will  not  suffice  for  a  valid  school 
search.  The  search  must  also  be  reasonable  in  its  scope. 

Applying  the  Reasonableness 
Standard  in  TL.O. 

Applying  its  two-pronged  reasonableness  standard,  the 
Supreme  Court  had  no  difficulty  upholding  the  search  of 
T.L.O.  In  that  case,  a  teacher  discovered  14-year-old  T.L.O. 
smoking  in  a  restroom  and  reported  her  to  the  assistant  vice- 
principal.  When  questioned  by  the  official,  T.L.O.  denied 
that  she  had  been  smoking  and  claimed  that  she  did  not  smoke 
at  all.  The  administrator  then  demanded  to  examine  her 
purse,  in  which  he  found  a  pack  of  cigarettes.  As  he  removed 
the  cigarettes,  he  noticed  a  package  of  cigarette  rolling  papers. 
On  the  basis  of  his  assumption  that  the  possession  of  roll- 
ing papers  is  associated  with  the  use  of  marijuana,  the  school 
official  searched  the  entire  purse  and  found  marijuana,  a 
pipe,  a  large  amount  of  money,  and  various  notes  that  im- 
plicated T.L.O.  in  drug  deals.  This  evidence  was  turned  over 
to  the  police,  who  successfully  prosecuted  T.L.O.  on  a  delin- 
quency charge. 

After  reviewing  these  facts,  the  Supreme  Court  noted 
that  the  case  involved  two  searches:  the  initial  search  for 
cigarettes,  followed  by  the  search  for  drugs.  The  Court  found 
the  first  search  of  T.L.O.'s  purse  to  be  reasonable,  being  based 
on  the  teacher's  eyewitness  report  and  the  assistant  principal's 
common  sense  conclusion  that  T.L.O.'s  purse  was  the  like- 
ly hiding  place  for  cigarettes.  The  Court  then  held  that  the 
subsequent  search  of  the  entire  purse  for  contraband  was 
reasonable  given  the  discovery  of  rolling  papers,  known  to 


be  associated  with  drug  use,  followed  by  the  discovery  of 
other  evidence  of  drug-related  activities. 

The  reasonableness  standard  outlined  by  the  Court  in 
T.L.O.  offers  a  broad  outline  forjudging  the  legality  of  school 
searches.  The  test  relies  heavily  on  an  analysis  of  the  facts 
of  each  case,  however,  rather  than  establishing  a  bright-line 
formula  that  can  be  easily  applied.  Fortunately,  the  Court 


Generally,  the  lower  courts 
have  required  that  the 
suspicion  be  specific  to  a 
particular  person  if  a 
school  search  is  to  be 
justified. 


did  not  write  on  a  clean  slate  in  deciding  T.L.O.  Case  law 
provides  abundant  authority  for  evaluating  both  the  suffi- 
ciency of  the  suspicion  and  the  reasonableness  of  the  scope 
of  school  searches.  The  remainder  of  this  article  will  review 
the  relevant  cases  and  describe  the  major  areas  of  agree- 
ment and  debate  in  the  application  of  the  Fourth  Amend- 
ment to  the  public  schools. 


Reasonable  Suspicion 


The  courts  generally  agree  about  the  factors  to  be  con- 
sidered in  assessing  the  sufficiency  of  the  cause  for  initiating 
a  school  search.  These  factors  include  the  child's  age,  history, 
and  record  in  school;  the  teacher's  prior  experience  with 
a  particular  student  or  problem;  the  prevalence  and 
seriousness  of  the  problem  to  which  the  search  is  directed; 
the  urgency  of  making  the  search  without  delay;  and  the  pro- 
bative value  and  reliability  of  the  information  used  as  a 
justification  for  the  search.'^ 

Informants.  Without  question,  the  type  of  school  search 
case  most  frequently  litigated  involves  a  student  who  has 
been  caught  at  school  with  drugs  and  seeks  to  overturn  the 
search  in  order  to  avoid  criminal  prosecution.  In  the  great 


9.  Id.  ; 

10.  Id. 

11.  Id. 


12.  A.B.  V.  State.  440  So.2d  500  (Fla.  Dist.  Ct.  App.  1983):  Doe  v.  State. 
88  N.M.  827.  540  P.2d  827  (Ct.  App.  1975);  People  v.  D..  34  N.Y.2d  483.  358 
N.Y.S.2d  403,  315  N.E.2d  466  (1974);  State  v.  McKinnon.  88  Wash.  2d  75,  558 
P.2d  781  (1977);  Interest  of  L.L.,  280  N.W.2d  343. 
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majority  of  these  cases,  the  search  is  undertaken  by  a  prin- 
cipal or  assistant  principal  on  the  basis  of  a  tip  from  a  stu- 
dent or  some  other  informant. 

In  the  criminal  context,  the  Supreme  Court  has  recent- 
ly revised  the  standard  for  determining  the  sufficiency  of 
informant's  tips  for  establishing  probable  cause.  In  Illinois 
V.  Gates  the  Court  held  that  the  standard  to  be  used  is  a  "totali- 
ty of  circumstances  analysis,"  in  which  the  veracity,  reliabili- 
ty, and  basis  of  knowledge  of  the  informant  are  weighed  to 
decide  "the  commonsense.  practical  question  whether  there 
is  'probable  cause'  to  believe  that  contraband  or  evidence 
is  located  in  a  particular  place." '^ 

Given  such  a  relaxed  test  for  the  sufficiency  of  prob- 
able cause  based  on  an  informant's  tip,  it  would  seem  that 
almost  any  reasonable  tip  will  provide  adequate  suspicion 
to  justify  a  school  search.  Indeed,  the  lower  court  decisions 
in  this  area  suggest  that  this  minimal  showing  will  satisfy 
Fourth  Amendment  standards. 

In  many  of  the  reported  cases,  the  nature  of  the  infor- 
mant seems  to  be  the  sole  criterion  used  to  assess  the  reliabili- 
ty of  the  information.  The  typical  informant  is,  of  course, 
a  student.  While  some  courts  have  evaluated  the  reliability 
of  student  informants,  others  have  upheld  searches  based 
on  a  student's  tip,  never  questioning  the  veracity,  reliabili- 
ty, or  basis  of  his  knowledge. 

For  example,  in  a  California  case.  In  Re  W,'*  a  student's 
locker  was  searched  after  four  students  told  the  assistant  prin- 
cipal that  it  contained  a  sack  of  marijuana.  Applying  a 
"reasonableness"  test  to  the  search,  the  court  held  rather 
summarily  that  the  search  of  the  student's  locker  was  prop- 
er It  did  not  explore  the  basis  of  the  other  students'  infor- 
mation or  consider  any  other  indicia  of  reliability. 

In Bahr  v.  Jenkins,^^  a  federal  district  court  upheld  the 
search  of  a  student  suspected  of  harboring  "party  poppers" 
that  was  based  on  information  provided  by  several  of  her 
fellow  "youthful  culprits."  The  court  did  not  discuss  the 
reliability  of  these  informants,  presumably  because  their  in- 
formation was  firsthand.  Courts  have  also  regularly  upheld 
searches  that  were  based  on  information  provided  by  school 
employees,  suggesting  that  the  reliability  of  school  employees 
is  beyond  debate.'* 


13. 462  U.S.  213. 230 (1983).  SeealsoM.l.  v.  Slate.  399  So.  2d 966,  998  (Fla. 
App.  1981)  (student  tip  relayed  by  sch(X)l  official  did  not  provide  probable  cause 
for  police  search  where  there  was  no  evidence  that  either  the  informant  or  his 
information  was  reliable.) 

14.  29  Cal.  App.  3d  777,  105  Cal.  Rptr.  775  (1973).  See  also  M.  v.  Board  of 
liduc  Ball-Chatham  Community  Unit  School  Dist.  No.  5. 429  F.  Supp.  288  (S.D. 
Ill    1977);  Interest  of  G.C..  121  N.J.  Super.  108,  296  A. 2d  102  (1972). 

15.  539  F  Supp.  483.  484  (E.D.  Ky.  1982). 

16.  T.L.O..  105  S.Ct.  733;  People  v.  Ward,  62  Mich.  App.  46.  233  N.W.2d 
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On  occasion,  courts  have  evaluated  the  trustworthiness 
of  a  student's  tip  before  upholding  a  search.  In  a  New  York 
case,'"'  the  security  dean  at  a  Manhattan  high  school,  respon- 
ding to  a  tip  from  a  student  who  had  provided  accurate  in- 
formation on  other  occasions,  searched  the  defendant  stu- 
dent and  discovered  heroin  concealed  in  his  socks.  The  court 
upheld  the  search,  stating:  "[T]he  dean  acted  upon  the  basis 
of  concrete,  articulable  facts  supplied  by  an  informant  whose 


180  (1975):  In  re  Ronald  B.,  61  A.D.2d  204.  401  N.Y.S.2d  544  (1978).  See  also. 
Interest  of  J.A..  40  III.  Dec.  755.  85  III.  App.  3d  567,  406  N.E.2d  958  (1980) 
(tip  provided  by  security  officer  at  Air  Force  base;  court  noted  previous  tip  from 
same  department  proved  reliable). 

17.  People  V.  Singletary.  37  N.Y.2d  310.  333  N.E.2d  369  (1975). 
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reliability  had  been  proven  by  the  accuracy  of  his  previous 
communications."  '* 

Courts  are  much  less  willing  to  approve  searches  based 
on  anonymous  tips  or  information  provided  by  undisclosed 
"confidential  sources."  In  the  companion  case  to  T.L.O. , 
State  V.  Engerud,  the  New  Jersey  Supreme  Court  overturned 
a  student's  conviction  on  drug  possession  charges,  finding 
in  part  that  reasonable  suspicion  was  lacking  where  a  locker 
search  was  conducted  on  the  basis  of  a  telephone  call  "from 
a  person  claiming  to  be  the  father  of  a  student"  and  a  "rumor" 
that  the  student  had  sold  drugs  at  school  a  year  before.  •' 
Characterizing  the  phone  call  as  an  anonymous  tip,  the  New 
Jersey  court  held  that  there  was  neither  a  reliable  informant 
nor  independent  corroboration  to  support  the  search. 

In  contrast,  in  an  early  case  the  Illinois  Supreme  Court 
considered  an  anonymous  phone  call  sufficient  to  justify 
a  police  search  of  a  student  suspected  of  carrying  a  gun  on 
campus.  20  Apparently  swayed  by  the  exigencies  of  the  situa- 
tion, the  court  dispensed  with  the  probable  cause  require- 
ment generally  applied  to  law  enforcement  searches.  It  held 
that  the  search  was  valid  because  (1)  there  was  "a  complete 
absence  of  any  possible  element  of  gain"  to  motivate  the 
informant  to  give  false  information,  and  (2 )  the  police  were 
not  expected  to  delay  their  search  in  order  to  determine 
whether  the  informant  was  in  fact  anonymous  or  whether 
the  school  official  was  withholding  the  tipster's  identity  in 
order  to  avoid  "the  creation  of  a  feud."^' 

School  Officials'  Prior  Experience  With  the  Prob- 
lem. The  experience  of  school  officials  in  detecting  certain 
problems  or  in  recognizing  suspicious  behavior  has  at  times 
been  sufficient  to  establish  reasonable  suspicion.  In  Nelson 
V.  StateP  for  example,  the  Florida  District  Court  of  Ap- 
peals upheld  a  search  based  on  the  testimony  of  a  school 
official  that  he  smelled  marijuana  in  the  air  surrounding  the 
searched  students.  Three  years  later  the  same  court  found 
a  search  to  be  reasonable  that  was  based  on  a  school  ad- 
ministrator's observation  that  a  student  appeared  to  be 
intoxicated. 23  In  this  case,  the  dean  of  students  overheard 
a  student  trying  to  buy  marijuana  from  the  defendant.  Even 
though  the  defendant  said  that  he  did  not  know  what  the  other 
student  was  talking  about,  the  dean  took  him  to  his  office 


18.  See  also  State  v.  J.T.,  155  Ga.  App.  812,  273  S.E.2d  214  (1980)  (tip  from 
student  with  prior  history  of  providing  information  concerning  student  drug 
activities). 

19.  94  N.J.  331.  348,  463  A.2d  934.  943  (1983). 

20.  In  re  Boykin.  39  111.  2d  617.  237  N.E.2d  460  (1968). 

21.  W.  at619.  237N.E.2dat461. 

22.  319  So.2d  154  (Fla.  Dist.  Ct.  App.  1975). 

23.  State  v.  F.W.E..  360  So.2d  148  (Fla.  Dist.  Ct.  App.  1978). 


for  questioning.  The  dean  searched  the  student  when  he    '' 
noticed  the  boy's  unsteady  walk,  bloodshot  eyes,  and  im- 
paired speech.  The  court  found  that  the  search  was  justified 
under  these  circumstances. 

While  the  teacher's  judgment  and  experience  have  been 
considered  reliable  enough  to  justify  a  school  search  in  some 
cases,  in  other  cases  searches  have  been  overturned  where 
the  courts  have  found  that  school  officials  acted  on  no  more 
than  a  "hunch." 

In  People  v.  D.  (1974), ^^  a  student  was  observed  going 
into  the  bathroom  with  a  fellow  student  twice  in  one  hour 
and  leaving  within  five  to  ten  seconds.  On  the  basis  of  in- 
formation provided  by  "confidential  sources,"  the  student 
had  been  under  surveillance  for  possible  drug-dealing  and 
he  had  been  seen  eating  lunch  with  another  student  also 
suspected  of  involvement  with  drugs.  Because  of  the  stu- 
dent's "unusual  behavior,"  the  school  principal  authorized 
a  search  of  the  student.  Thirteen  glassine  envelopes  con- 
taining "a  white  powder"  and  numerous  pills  were  seized. 

The  Court  of  Appeals  of  New  York  dismissed  the  State's 
prosecution  of  D.  on  the  basis  of  this  search.  It  held  that 
the  student's  actions  were  "equivocal"  and  he  could  have 
been  engaged  in  any  range  of  innocent  activities,  not 
necessarily  in  drug-dealing. ^s  The  court  also  found  that  the 
tip  by  the  confidential  source  could  not  support  the  search 
because  the  basis  for  the  source's  information  or  reliability 
was  not  disclosed.  Finally,  the  court  noted  that  the  search 
might  have  been  justified  if  the  defendant  had  been  observed 
making  contacts  with  "outside  suspect  sources"  or  in  "ac- 
cumulated instances  of  concentrated  association"  with 
students  suspected  of  drug  use. 2* 

Applying  the  "totality  of  circumstances"  analysis  ap- 
proved in  T.L.O. ,  courts  might  easily  differ  on  whether  Peo- 
ple V.  D.  was  correctly  decided.  The  fact  that  the  student 
was  faced  with  criminal  prosecution  may  have  persuaded 
the  New  York  court  to  reach  a  strict  interpretation. 

Recently,  the  Ninth  Circuit  Court  of  Appeals  has  in- 
validated a  school  search  under  circumstances  quite  similar 
to  those  presented  in  People  v.  D.  In  Bilbrey  v.  Brown-''  a 
school  bus  driver  saw  two  fifth-grade  students  exchanging 
what  appeared  to  be  money  for  an  unidentified  object.  The 
bus  driver  had  earlier  seen  one  of  the  students,  Bilbrey,  board 
the  bus  carrying  a  paper  bag  hidden  under  his  jacket.  After 
he  left  the  bus,  the  student  showed  the  contents  of  the  bag 


24.  34  N.Y.2d483.485,  358  N.Y.S.2d403, 405.  315  N.E.2d  466. 467  (1974). 

25.  Id.  at  490.  358  N.Y.S.2d  at  409.  315  N.E.2d  at  470 

26.  Id. 

27.  481  F  Supp.  26  (D.  Or.  1979). 
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to  the  second  student.  Suspecting  that  the  boys  had  drugs, 
the  bus  driver  reported  her  suspicion  to  the  school  principal, 
who  made  a  search  of  both  students,  including  a  strip  search 
of  Bilbrey.  He  found  no  drugs  on  either  student. 

The  students  sued  the  school  system,  seeking  damages 
and  declaratory  relief.  At  trial,  in  addition  to  the  bus  driver's 
testimony,  the  school  system  offered  evidence  that  the  high 
school-age  brother  of  one  of  the  students  had  been  involved 
with  drug  use  at  school  and  that  school  officials  feared  that 
the  general  drug  problem  would  spread  to  the  elementary 
school.  Finding  this  evidence  unpersuasive.  the  trial  court 
held  as  a  matter  of  law  that  the  school  officials  lacked 
reasonable  cause  to  conduct  the  search.  The  jury  found, 
however,  that  the  school  officials  who  conducted  the  search 
were  entitled  to  a  qualified  immunity  from  damages. 

On  appeal,  the  Ninth  Circuit  reversed  the  jury's  ver- 
dict on  the  issue  of  qualified  immunity  and  held  that  the  law 
on  school  searches  was  sufficiently  settled  for  the  school 
officials  to  know  that  they  lacked  reasonable  grounds  for 
searching  the  students.  Accordingly,  the  court  remanded  the 
case  for  an  assessment  of  damages. 

Student's  History  and  Record  in  School.  Although 
suspicious  but  equivocal  actions  by  students,  standing  alone, 
generally  will  not  provide  sufficient  grounds  for  conduct- 
ing a  search,  information  concerning  a  student's  prior  record 
of  misbehavior  added  to  these  actions  may  establish 
reasonable  suspicion. 

In  an  early  school  search  case.  State  v.  Baccino,  ten 
packets  of  hashish  were  found  when  a  student's  coat  was 
searched  because  he  was  out  of  class  "illegally"  and  because 
he  was  known  "to  have  experimented  with  drugs  in  the 
past."^*  Applying  the  reasonable  suspicion  standard,  the 
court  held  that  the  school  official  had  reasonable  grounds 
for  suspecting  that  the  defendant's  jacket  would  contain 
contraband. 

Similarly,  in  Interest  ofL.  L. ,"  the  court  upheld  a  search 
of  a  student's  clothing  when  the  student,  who  was  known 
to  have  occasionally  carried  razor  blades  and  a  knife  to 
school,  behaved  suspiciously  in  the  presence  of  his  teacher. 
When  the  teacher  entered  the  classroom  where  L.L.  was 
standing  with  two  or  three  other  students,  he  was  unusually 
quiet  and  the  other  students  were  "eyeing"  him.  When  the 
teacher  approached,  L.L.  turned,  tried  to  walk  away,  and 
made  several  clutching  motions  over  his  shirt  pocket.  In  this 
case  the  Wisconsin  Court  of  Appeals  held  that  the  student's 


previous  behavior  and  the  teacher's  experience  with  him  were 
factors  that  established  the  reasonableness  of  the  search. 

By  contrast,  a  student's  prior  history  of  theft  was  not 
enough  to  justify  a  strip  search  when  she  was  found  in  a 
classroom  during  a  fire  drill,  crouched  behind  the  door,  with 
another  student's  purse  and  several  school  posters  beside 
her  that  she  admitted  taking. 3°  The  Second  Circuit  Court 
of  Appeals  found  that  there  was  no  reasonable  suspicion  to 
justify  this  search  because  it  was  undertaken  before  school 
officials  determined  whether  anything  was  missing  from  the 
purse. 

Individualized  Suspicion.  In  T.L.O.  the  Supreme  Court 
expressly  noted  that  it  was  not  deciding  whether  individual- 
ized suspicion  is  an  essential  element  of  the  reasonableness 
standard  for  school  searches.  It  indicated  that  individual- 
ized suspicion  is  not  an  "irreducible  requirement"  of  the 
Fourth  Amendment  and  that  exceptions  have  been  made 
where 

the  privacy  interests  implicated  by  a  search  are  minimal  and 
where  "other  safeguards"  are  available  "to  assure  that  the 
individual's  reasonable  expectation  of  privacy  is  not  'sub- 
ject to  the  discretion  of  the  official  in  the  field'  "(citation 
omitted). '' 

Generally,  lower  courts  have  required  that  the  suspi- 
cion be  specific  to  a  particular  person  if  a  school  search  is 
to  be  justified.  For  example,  a  New  York  court  held  that  a 
search  of  an  entire  class  for  a  student's  missing  property  was 
impermissible.^^  Likewise,  the  New  Jersey  Supreme  Court 
recently  held,  contrary  to  the  weight  of  authority,  that  a 
general  search  of  all  student  lockers  was  invalid  because 
students  have  a  reasonable  expectation  of  privacy  in  their 
lockers  unless  the  school  makes  a  practice  of  conducting 
searches." 

In  Kuehn  v.  Renton  School  District  No.  403,^'^  a  case 
decided  days  before  T.L.O. ,  the  Washington  Supreme  Court 


28.  282  A. 2d  869.  870  (Del.  Super.  Cl.  1971). 

29.  90  Wis.  2d  585,  280  N.W.2d  343  (1979). 


.m  MM.  V.  Anker.  607  F.2d  588  (2d  Cir  1979). 
.11.  105  S.Ct.  733.  744,  n.  8. 

32.  Bellnier  v.  Lund,  438  F.  Supp.  47  (N.D.N.Y.  1977). 

33.  Stale  v.  Engerud.  94  N.J.  331.  463  A. 2d  934  (1983).  As  a  rule,  schools 
retain  ultiinate  ownershipof  student  lockers.  Given  this  fact,  couns  have  general- 
ly held  that  students  have  no  valid  expectation  of  privacy  in  their  lockers  and.  con- 
sequently, no  right  to  Fourth  Amendment  protection  when  the  locker  is  searched. 
See.  e.g. .  Zamora  v.  Pomeroy.  639  F2d  662  (10th  Cir.  1981);  State  v.  Stein.  203 
Kan.  638.  456  P.2d  1  (1969),  cerl.  denied.  397  U.S.  947  (1969);  People  v.  Over- 
ton. 20  N.Y.2d  360. 283  N.Y.S.2d  22. 229  N.E.2d  596(1907).  vacated  and  remand- 
ed. .393  U.S.  85  (1968).  original  judgment  affd .  24  N.Y.2d  522.  301  N.Y.S.2d 
479.  249  N.E.2d  366  (1969).  See  also  T.L.O..  105  S.Ct.  at  741,  n.  5  (Court  notes 
it  docs  not  address  question  of  whether  student  has  a  legitimate  expectation  of 
privacy  in  school  storage  spaces  such  as  lockers,  desks,  etc.). 

34.  Kuehn  v.  Renton  School  Dist.  No.  403,  694  P.2d  1078  (1978). 


6  D  SCHOOL  LAW  BULLETIN 


struck  down  a  school  search  for  lack  of  individualized  suspi- 
cion in  a  case  in  which  students  had  to  submit  their  luggage 
to  inspection  for  alcohol  before  being  allowed  to  participate 
in  an  overnight  band  trip.  The  school  system  argued  that  in- 
dividualized suspicion  was  unnecessary  because  the  plan 
to  search  was  announced  in  advance  and  the  band  activity 
was  voluntary.  The  court  emphatically  rejected  this  posi- 
tion, saying,  "The  general  search  is  anathema  to  Fourth 
Amendment  and  [state  constitutional]  protections,  and  ex- 
cept for  the  most  compelling  situations  should  not  be 
countenanced ."'' 

While  it  seems  clear  that  "dragnet"  searches  of  students 
and  their  possessions  are  generally  invalid,  recent  case  law 
suggests  that  mass  searches  of  inanimate  objects  such  as  stu- 
dent lockers  or  cars  by  means  of  drug-sniffing  dogs  will  be 
permitted. 

In  1983  the  Supreme  Court  held  in  United  States  v. 
Place^^  that  the  exposure  of  a  person's  luggage  in  a  public 
place  to  the  sniff  of  a  trained  dog  does  not  constitute  a  search 
within  the  meaning  of  the  Fourth  Amendment.  The  Court 
concluded  that  such  searches  do  not  invade  a  person's 
reasonable  expectation  of  privacy  because  of  the  extremely 
limited  nature  of  the  intrusion.  As  the  Court  noted,  the  sniff 
reveals  only  the  presence  or  absence  of  contraband;  it  does 
not  display  the  entire  contents  of  the  luggage.  In  the  Court's 
words,  "[T]he  property  is  not  subjected  to  the  embarrass- 
ment and  inconvenience  entailed  in  less  discriminate  and 
more  intrusive  investigative  methods."^'' 

Applying  the  Court's  reasoning,  it  would  seem  that  sniffs 
of  student  lockers  and  cars  fall  outside  the  ambit  of  the  Fourth 
Amendment,  thus  eliminating  the  need  for  individualized 
suspicion.  Indeed,  this  was  the  conclusion  reached  in  two 
school  search  cases  predating  United  States  v.  Place— Doe 
V.  Renfrow^^  and  Horton  v.  Goose  Creek  Independent  School 
District. "  In  each  case,  a  federal  circuit  court  held  that  sniffs 
of  lockers  and  cars  were  not  searches  because  students  do 
not  have  a  reasonable  expectation  of  privacy  in  the  airspace 
surrounding  these  properties. 

In  deciding  Horton  v.  Goose  Creek,  the  Fifth  Circuit 
cited  many  cases  involving  police  searches  in  which  it  was 
held  that  the  sniffing  of  objects  by  a  dog  is  not  a  search."" 


35.  Id.  at  1082. 

36.  462  U.S.  696  (1983). 

37.  462  U.S.  at  707. 

38.  475  F.  Supp.  1012  (N.D.  Ind.  1979),  ajfd,  631  F.2d  91.  rehg  denied.  635 
F.2d  582  (7th  Cir.  1980),  cerl.  denied,  451  U.S.  1022  (1981). 

39.  690  E2d  470,  withdrawing  opinion  at  til  F2d  471.  reh'g  denied.  693 
F2d  524  (5th  Cir.  1982),  cert,  denied.  463  U.S.  1207  (1983). 

40  690  F2d  at  476. 


In  this  vein,  the  court  stated,  "[o]ne  proposition  is  clear  and  ( 
universally  accepted:  if  the  police  have  some  basis  for 
suspecting  an  indi\idual  of  possessing  contraband,  they  may 
consonant  with  the  Fourth  Amendment  use  a  drug-detecting 
dog  to  sniff  checked  luggage,  shipped  packages,  storage 
lockers,  trailers  or  cars"  (emphasis  added;  citations 
deleted)."'  Interestingly,  the  Fifth  Circuit  noted  the 
individual ized-suspicion  requirement  in  police  search  cases 
but  did  not  apply  this  requirement  to  the  school  search. 

In  Doe  V.  Renfrow,  the  trial  court,  in  an  opinion  later 
adopted  by  the  Seventh  Circuit,  expressly  held  that  the 
absence  of  individualized  suspicion  did  not  invalidate  the 
use  of  the  dogs  where  there  was  evidence  of  a  serious  drug 
problem  at  the  school.  In  the  court's  view, 

[In]  a  public  school  setting,  school  officials  clothed  with 
the  responsibilities  of  caring  for  the  health  and  welfare 
of  the  entire  student  population,  may  rely  on  such  general 
information  to  justily  the  use  of  the  canines  to  detect 
narcotics.  "2 

It  is  unclear  whether  the  "sniff  is  not  a  search"  rule 
applies  equally  to  sniffs  of  people.  In  United  States  v.  Place 
the  Supreme  Court  found  the  sniff  of  luggage  to  be 
unrestricted  by  the  Constitution  because  the  intrusion  was 
so  small,  but  it  did  not  offer  a  blanket  opinion  about  the  con-  ' 
stitutionality  of  investigations  in  which  drug-sniffing  dogs 
are  used. 

In  Horton  v.  Goose  Creek  the  Fifth  Circuit  was  unwill- 
ing to  extend  the  "sniff  is  not  a  search"  exception  to  sniffs 
of  students  in  which  the  dogs  actually  touched  the  person 
being  sniffed.  The  court  concluded  that  the  degree  of  per- 
sonal intrusiveness  involved  in  such  sniffs  triggers  the  Fourth 
Amendment  and  reasonable  suspicion  is  required  to  justify 
the  sniff. "^  By  contrast,  the  Seventh  Circuit  in  Doe  v.  Ren- 
frow  did  not  make  a  distinction  based  on  the  subject  of  the 
sniff,  allowing  dog  sniffs  of  students  without  particularized 
suspicion."" 


41.  /(/. 

42.  475  F  Supp.  at  1021.  Accord  State  v.  Morrow.  128  Ariz.  309.  625  P.2d 
898  (1981)  (dog  sniffof  all  airplane  luggage  proper);  People  v.  Mayberry.  31  Cal. 
3d  335.  182  Cal.  Rptr.  617,  644  P.2d  810  (1982)  (dog  sniff  of  all  in-bound  flight 
luggage  proper);  State  v.  Snitkin.  681  P2d  980,  983  (Hawaii  1984)  (dog  sniffof 
all  packages  in  cargo  holding  room  of  private  mail  carrier  proper).  Cf.  U.S.  v. 
Williams,  726  F2d  661.  663  (10th  Cir.  1984)  (citing  Place,  court  implied  that 
reasonable  suspicion  may  be  required  before  dog  sniff  of  luggage);  U.S.  v.  Hillison. 
733  F2d  692.  696  (9th  Cir.  1984)  (citing  Place,  court  suggested  that  individual- 
ized suspicion  needed  before  dog  sniff  of  package). 

43.  690  F2d  at  479.  See  also  State  v.  Snitkin,  681  R2d  at  984.  n.  1. 

44.  475  F  Supp.  at  1021. 
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Reasonable  Scope 

Assuming  that  reasonable  suspicion  exists  for  conduct- 
ing a  school  search,  the  next  question  is  whether  the  scope 
of  the  search  is  reasonable.  Addressing  the  issue  of 
reasonable  scope  in  T.L.O.,  the  Supreme  Court  emphasized 
that  searches  may  be  conducted  to  detect  minor  violations 
as  well  as  serious  infractions  of  school  rules  and  criminal 
laws.  In  this  portion  of  its  opinion,  the  T.L.O.  majority  ex- 
pressly rejected  Justice  Stevens's  suggestion  that  certain 
school  rules  are  too  "trivial"  to  justify  a  search. ''^ 

It  appears  that  the  reasonableness  of  the  scope  of  a  school 
search  will  depend  more  on  the  nature  of  the  search  than 
on  the  type  of  infraction  that  motivated  the  search.  The 
Supreme  Court  has  indicated  that  the  measures  used  must 
be  reasonably  related  to  the  objectives  of  the  search  and  not 
too  intrusive  in  view  of  the  student's  age  and  sex. 

In  crafting  the  second  prong  of  its  reasonableness  test, 
the  Supreme  Court  appears  to  be  sending  an  implicit  warn- 
ing about  the  use  of  "strip  searches."  As  Justice  Stevens  said 
in  his  dissent:  "The  Court's  standard  for  evaluating  the 
'scope'  of  reasonable  school  searches  is  obviously  designed 
to  prohibit  physically  intrusive  searches  of  students  by  per- 
sons of  the  opposite  sex  for  relatively  minor  offenses."^* 

Lower  courts  have  varied  in  their  views  about  the  pro- 
priety of  strip  searches.  Some  courts  seem  to  suggest  that 
certain  strip  searches  are  unjustifiable,  regardless  of  the 
degree  of  suspicion.  In  Doe  v.  Renfrow,*''  a  13-year-old  girl 
was  strip-searched  after  a  drug-detecting  dog  alerted  to  her 
several  times  even  though  drugs  were  not  found  through  a 
search  of  her  belongings.  The  strip  search  was  conducted 
in  a  school  office  by  a  female  school  official  and  a  female 
law  enforcement  officer.  The  child  was  required  to  remove 
all  of  her  clothing  and  the  clothing  was  inspected,  but  no 
drugs  were  found.  The  dog's  alert  was  later  explained  by 
the  fact  that  the  girl  had  been  playing  with  her  dog,  which 
was  in  heat  on  the  morning  of  the  search. 

The  federal  district  court  in  Renfrow  held  that  while  the 
dog  alert  provided  sufficient  suspicion  to  justify  a  pocket 
search,  it  did  not  establish  reasonable  cause  for  the  nude 
search  Doe  was  subjected  to.  Nevertheless,  it  declined  to 
hold  the  school  officials  personally  liable  for  the  strip  search. 

On  appeal,  the  Seventh  Circuit  Court  of  Appeals  held 
that  not  only  was  the  strip  search  invalid  but  the  school  of- 


It  appears  that  the  reason- 
ableness of  the  scope  of  a 
school  search  will  depend 
more  on  the  nature  of  the 
search  than  on  the  type  of 
infraction  that  motivated 
the  search.  The  Supreme 
Court  has  indicated  that 
the  measures  used  must  be 
reasonably  related  to  the 
objectives  of  the  search 
and  not  too  intrusive  in 
view  of  the  studenfs  age 
and  sex. 


ficials  had  waived  their  qualified  immunity  from  personal 
liability.  The  court  was  unyielding  in  its  denunciation  of  the 
defendants: 

It  does  not  require  a  constitutional  scholar  to  conclude 
that  a  nude  search  of  a  thirteen-year-old  child  is  an  inva- 
sion of  constitutional  rights  of  some  magnitude.  More  than 
that:  it  is  a  violation  of  any  known  principle  of  human 
decent^.  Apart  from  any  constitutional  readings  and  rul- 
ings, simple  common  sense  would  indicate  that  the  con- 
duct of  the  school  officials  in  permitting  such  a  nude  search 
was  not  only  unlawful  but  outrageous  under  "settled  in- 
disputable principles  of  law"  [citation  omitted].'" 

Recently  in  Tarter  v.  Raybuck,  the  Sixth  Circuit  Court 
of  Appeals  stated  in  dicta  that  body  cavity  searches  exceed 
the  outer  limits  of  reasonableness  for  school  searches,  even 
when  the  search  is  conducted  to  detect  possession  of  "con- 
traband in  violation  of  school  rules.""'  The  facts  of  the  case 
did  not  actually  present  such  an  extreme  search.  Tarter,  a 
high  school  student  suspected  of  possessing  drugs,  removed 
only  his  jacket,  boots,  and  shirt  at  the  direction  of  school 


45.  T.L.O. .  105  S.Ct.  at  744.  n.  9. 

46.  Id.  at  765.  n.  25. 

47.  475  R  Supp.  1012  (N.D.  Ind.  1979).  a#V.  631  F.2d9l,  reh'f>de) 
F.2d  582  (7th  Cir.  1980),  cert,  denied.  451  U.S.  1022  (1981). 


48.  631  F.2d  at  92-93. 

49.  742  F.2d  977,  982  (6th  Cir.  1984). 
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authorities.  He  had  been  asiced  to  remove  his  pants  as  well 
but  refused  to  do  so.  The  school  search  was  then  ended  and 
the  pohce  were  called.  The  court  approved  the  search  of 
Tarter,  finding  that  the  school  officials  had  reasonable  suspi- 
cion. It  did  not  address  the  issue  of  whether  a  more  intrusive 
search  short  of  a  body  cavity  search,  such  as  removal  of  the 
student's  trousers,  would  have  been  justified. 

Several  courts  have  suggested  that  reasonable  suspicion 
is  not  enough  to  justify  a  strip  search— that  as  the  in- 
trusiveness  of  the  search  increases,  so  does  the  need  for  prob- 
able cause.  This  analysis  was  offered  as  dicta  by  the  Second 
Circuit  Court  of  Appeals  in  MM.  v.  Anker,^°  a  case  in  which 
a  strip  search  was  invalidated  for  lack  of  reasonable  suspi- 
cion. The  district  court  in  Renfrow  effectively  reached  this 
same  conclusion  in  holding  that  a  dog  alert  establishes 
reasonable  suspicion  for  a  pocket  search  but  not  for  a  strip 
search."  Similarly,  in  Bilbrey  v.  Brown,  the  Ninth  Circuit 
Court  of  Appeals  suggested  that  a  higher  level  of  suspicion 
is  needed  to  justify  a  strip  search  when  it  found,  on  the  basis 
of  the  same  facts,  that  school  authorities  had  little  to  justify 
the  personal  search  of  one  student  and  "nothing"  to  justify 
the  strip  search  of  a  second  student." 

Despite  a  general  trend  to  the  contrary,  several  courts 
have  indicated  a  willingness  to  uphold  strip  searches  based 
on  reasonable  suspicion.  In  one  case,  Bellnier  v.  Lund," 
an  entire  fifth-grade  class  was  strip-searched  in  search  of 
S3  missing  from  a  student's  coat.  The  court  held  the  search 
to  be  invalid  because  there  was  no  individualized  suspicion 
of  the  students  searched.  It  said,  however,  that  reasonable, 
particularized  suspicion  would  have  been  enough  to  justify 
the  strip  search.'" 

More  recently  in  Rone  v.  Davies  County  Board  of 
Education, ^^  the  Kentucky  Court  of  Appeals  upheld  the  strip 
search  of  a  15-year-old  student  suspected  of  concealing  drugs. 
School  officials  were  informed  that  he  had  given  marijuana 
to  two  students  on  the  school  bus.  The  boy,  who  had  been 
caught  passing  prescription  pills  to  classmates  only  weeks 


before,  was  called  to  the  office  the  following  day.  Confronted  ( 
with  the  information  about  his  bus  transaction,  he  admitted 
distributing  the  drugs  and  also  admitted  growing  marijuana 
himself  and  smoking  it  often.  The  student  was  then  told  to 
remove  his  jacket  and  shoes  and  to  lower  his  pants  and 
underwear  to  his  knees,  "underclothing  being  a  prime  hiding 
place  for  controlled  substances."'* 

Invoking  the  doctrine  of  in  loco  parentis  and  applying 
the  standard  of  reasonable  suspicion,  the  Kentucky  court 
held  that  the  student's  age,  history,  and  record  of  drug-dealing 
in  school  and  his  own  admission  that  he  had  possessed, 
passed,  and  smoked  marijuana  provided  reasonable  grounds 
for  the  strip  search. 

Conclusion 

Nen' Jersey  v.  T.L.O.  will  undoubtedly  be  heralded  as 
a  landmark  case,  forming  part  of  the  constitutional  founda- 
tion of  school  law.  As  with  its  earlier  decisions  in  this  area,'"' 
the  Supreme  Court  has  declared  that  public  school  students 
are  entitled  to  all  constitutional  protections  but  these  rights 
must  be  modified  in  order  to  accommodate  the  school's  need 
to  maintain  an  orderly  and  safe  educational  environment. 

By  relaxing  the  standard  for  conducting  school  sear- 
ches, the  Supreme  Court  offers  welcome  reassurance  to 
school  authorities  that  the  interests  of  the  entire  school  com- 
munity will  not  be  subjugated  to  the  privacy  rights  of  the 
individual  student.  But  the  Court  offers  no  easy  measure 
for  evaluating  the  constitutionality  of  school  searches.  A 
reasonableness  standard,  particularly  one  that  judges  both 
the  basis  and  the  scope  of  the  search,  lends  itself  to  myriad 
interpretations.  Occasionally,  clear  answers  can  be  found 
in  the  case  law.  When  they  cannot,  school  systems  and  their 
attorneys  should  be  guided  by  the  words  of  the  Supreme 
Court.  They  should  "neither  burden  the  efforts  of  school 
authorities  to  maintain  order  in  their  authorities  to  main- 
tain order  in  their  schools  nor  authorize  unrestrained  intru- 
sions upon  the  privacy  of  school  children."'*  ■ 


50.  607  F.2d  588,  589  (2d  Cir.  1979). 

51.  475  F.  Supp.  1012.  1024  (N.D.  Ind.  1979). 

52.738F.2d  1462.  1468  (9th  Cir.  1984). /Icrorrf  State  in  Interest  of  T.L.O., 
94  N.J.  331.  346.  463  A. 2d  934.  942  (1983). 

53.  438  F  Supp.  47  (N.D.N.Y.  1977). 

54.  Id.  at  53.  See  also  People  v.  D.,  34  N.Y.2d  483.  489-90,  358  N.Y.S.2d 
403.  409-10,  315  N.E.2d  466,  470-71  (1974). 

55.  655  S.W.2d  28  (Ky.  Ct.  App.  1983). 


56.  Id.  at  30 

57.  See  Tinker  v.  Des  Moines  Indep.  School  Dist. .  393  U.S.  503  (1969):  Goss 
Lopez,  419  U.S.  565(1975). 

58.  105  S.Ct.  at  744. 
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"Immorality"  As  a  Basis 
for  Dismissing  a  Teacher 


by  John  G.  McCormick 


J.  he  school  teacher's  influence  on  children  is  a  matter  of 
great  importance  to  society  as  a  whole  and  a  source  of  special 
concern  to  parents  and  school  administrators.  The  teacher's 
influence  on  his  or  her  pupils  goes  beyond  the  subject  mat- 
ter of  the  lesson.  The  teacher  cannot  teach  without  convey- 
ing some  of  his  or  her  attitudes  on  scKiety,  politics,  and  ethics. 
Because  of  this  sensitive  role,  the  teacher  has  always  been 
subject  to  the  closest  scrutiny  regarding  his  or  her  fitness 
to  teach.  Traditionally,  this  scrutiny  has  included  an  examina- 
tion of  the  teacher's  private  life  as  well  as  his  or  her  classroom 
competency  \n  Alder  v.  Board  of  Education^  the  court  states: 
"ITlhat  School  authorities  have  the  right  and  duty  to  screen 
officials,  teachers  and  employees  as  to  their  fitness  to  main- 
tain the  integrity  of  the  schools  as  part  of  an  ordered  society 
cannot  be  doubted." 

Balanced  with  this  concern  for  the  teacher's  moral 
fitness  is  the  growing  awareness  of  both  any  individual's  right 
to  privacy  and  society's  constantly  changing  attitudes  about 
what  in  fact,  constitutes  "immorality."  The  courts  no  longer 
will  accept  the  notion  that  "immorality,"  in  and  of  itself, 
is  a  sufficient  cause  for  dismissing  a  teacher;  to  constitute 
sufficient  grounds,  the  "immorality"  must  affect  the 
teacher's  classroom  performance.  This  requirement  may  be 
either  directly  stated  or  merely  implied. 


What  Constitutes  Immorality 

North  Carolina  law  provides  that  "immorality"  is  a  valid 
and  permissible  ground  for  dismissing  a  career  teacher. ^ 
Similar  statutes  may  be  found  in  nearly  all  states. '  However, 
most  of  these  laws,  including  North  Carolina's,  do  not  define 
the  term.  The  courts  have  struggled,  for  the  most  part  un- 
successfully, with  a  satisfactory  legal  definition.  What  con- 
stitutes "immorality,"  as  it  relates  to  the  dismissal  of  a  teacher, 
is  inherently  subjective  and  is  perhaps  best  dealt  with  case 
by  case.  That  subjectivity  is  one  reason  why  the  courts  re- 
quire that  dismissal  on  the  grounds  of  immorality  include 
a  showing  that  the  offending  conduct  has  affected  classroom 
performance.'*  North  Carolina  courts  have  not  defined  the 
term,  but  other  courts  have: 

"Immorality"  as  grounds  for  discharge  of  a  teacher,  may 
include  sexual  misconduct,  but  is  broader  in  meaning  and 
scope.  [Appeal of  Haney:  406  Pa.  515.  178  A. 2d  751.  753 
(1962).] 

Under  the  statute  authorizing  termination  of  a  teacher's 
contract  for  "immorality,"  the  quoted  phrase  is  inseparable 
from  "conduct"  and  relates  to  conduct  which  is  hostile 
to  the  welfare  of  the  school  community.  [Jan-ella  v. 


The  author  is  attorney  to  the  Chapel  Hill-Carrboro  (North  Carolina)  Board 
of  Education. 


Alder  V.  Board  of  Educ.  .W2  U.S.  485  (1952). 


2.  N.C.  Gen.  Stat.  S  ll5C-325(e)(l)(b). 

3.  For  example:  Oregon,  see  O.R.S.  342.530(l)(b);  California,  see  West's 
Ann.  Educ.  Code  §  13202;  Montana,  see  R.C.M.  1947  S  75-61(77;  Nebraska. 
see  Neb.  Rev.  Stat.  §  1254;  m.ihing!on.  see  Wash.  Rev.  Code.  Ann.  28A  § 
58.010  et  seq. 

4.  Board  of  Educ.  v  Jack  M..  19  Cal.  3d  691.  139  Cal.  Rptr.  700.  566  P.2d 
602,  604  (1977). 
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Willoughbx-Eastlake  Cit\  School  District  Bd.  ofEduc. . 
12  Ohio  Misc.  288.  233  N.E.2d  143,  145  (1967).] 
The  word  "immorar'  in  a  legal  and  commercial  sense  does 
not  mean  so  much  that  a  thing  is  ethically  wrong  as  that 
it  is  contrary  to  good  order  or  public  welfare  and  that  ac- 
cording to  the  understanding  of  reasonable  men,  it  would 
be  scandal  for  the  court  to  treat  it  as  lawful  or  indifferent. 
[People  ex  rel.  First  National  Pictures  v.  Dever,  242  111. 
App.  1,  4  (1926).] 

Immorality  is  not  essentially  confined  to  a  deviation  from 
sexual  morality:  it  may  be  such  a  course  of  conduct  as 
offends  the  morals  of  the  community  and  is  a  bad  exam- 
ple to  the  youth  whose  ideals  a  teacher  is  supposed  to  foster 
and  elevate.  [BroHtis  Wilier  Area  School  District  v.  Alberts. 
436  Pa.  429,  260  A. 2d  765  (1970).] 

The  term  "immorality"  certainly  covers  a  broad  range 
of  conduct,  and  it  is  perhaps  this  breadth  of  potential  ex- 
amples that  led  the  lawmakers  to  leave  the  task  of  defining 
the  term  to  the  courts.'  It  will  be  helpful  to  look  at  specific 
cases  and  see  which  acts  have  been  found  to  warrant  dismissal 
and  which  have  not.*  Acts  that  have  been  considered  suffi- 
cient grounds  for  dismissal  because  of  immorality  include 
sexual  advances  to  a  pupil,''  criminal  conviction  for  homo- 
sexual solicitation,*  homosexual  "activism,"'  known 
homosexuality, '"  false  statements  on  an  application, ' '  con- 


5.  Clearly  no  lawmaker  could  anticipate  all  of  the  examples  of  immorality 
that  may  be  presented  to  the  couns.  The  variety  of  cases  is  probably  infinite.  For 
example.  Wishart  v.  McDonald.  510  F.2d  1110  (1st  Cir.  1974),  presented  the  court 
with  the  question  of  whether  dancing  with,  dressing  and  undressing,  and  caress- 
ing a  store-window  mannequin  in  public  view  but  on  one's  own  property  is  suffi- 
cient cause  for  dismissal  (of  a  teacher).  The  court  found  that  the  school  commit- 
tee had  not  acted  arbitrarily  or  capriously  in  dismissing  the  teacher  and  therefore 
affirmed  the  decision. 

6.  Some  of  these  categories  will  be  discussed  in  more  detail  later.  The  follow- 
ing references  provide  deeper  analysis  of  specific  types  of  "immoral"  conduct. 
See  Comment.  Dismissal  of  Public  School  Teachers  for  Aberrant  Behavior.  64 
Ky.  L.J.  911  (1975-76);  Punger.  Unwed  Mothers  As  Teacher?  14  School  L.  Bull. 
1  (1983);  Rubenstein  &  Fry.  Of  a  Homese.xual  Teacher:  Beneath  the  Mainstream 
of  Constitutional  Equalities.  6  Tex.  S.U.L.  Rev.  183-275  (1981);  Comment.  Out 
of  the  Closet.  Out  of  a  Job:  Due  Process  in  Teacher  Disqualifications .  6  Hastings 
Const.  L.Q.  663  (1979);  Annot.,  Sexual  Conduct  As  Grounds  for  Dismissal  of 
Teacher  or  Denial  or  Revocation  of  Teaching  Certificate.  78  A.L.R.3d  19  (1977); 
A  nnot . .  Use  of  Illegal  Drugs  As  Grounds  for  Dismissal  of  Teacher  or  Denial  or 
Cancellation  of  Teachers  Certificate,  47  A.L.R.3d  754  (1973);  Winks,  Legal  Im- 
plications of  Sexual  Conduct  Between  Teacher  and  Student,  II  J.L.  &Educ.  437 
(1982). 

7  Kilpatrick  v.  Wright.  437  F  Supp.  397  (M.D.  Ala.  1977). 

8.  Moserv.  State  Bd.  ofEduc.  22  Cal.  App.  3d  988.  101  Cal.  Rplr.  86(1972). 

9.  McConnell  v.  Anderson.  451  F2d  193  (8th  Cir.  1971). 

10.  Gaylord  v.  Tacoma  School  Dist.  No.  10.  88  Wash.  2d  286.  559  P  2d  1340 
11977). 

11.  Acanfora  v.  Boanl  of  Educ,  491  F.2d  498  (4lh  Cir.  1974). 


viction  for  prostitution,'^  transsexuality,'^  cohabitation,"*   * 
misappropriation  of  funds,"  and  submission  of  false 
documents  to  the  Internal  Revenue  Service.'* 

Acts  that  have  not  been  considered  sufficient  grounds 
for  dismissal'"'  include  homosexuality,'*  use  of  profane 
language  in  classroom  instruction,"  conviction  of  driving 
while  intoxicated. 2°  indictment  on  felony  drug  charges,^' 
unwed  motherhood, ^^  and  apparent  promiscuity. ^^ 

Constitutionality 

The  imprecise  nature  of  the  term  immorality  has  led 
to  several  challenges  in  the  courts  on  the  grounds  that  statutes 
based  on  the  term  are  "void  for  vagueness"  and  thus  un- 
constitutional. In  fact,  one  court  has  found  a  statute  similar 
to  North  Carolina's  to  be  unconstitutionally  vague  and  unen- 
forceable; it  held  (a)  that  the  statute  under  which  a  teacher 
was  dismissed  on  grounds  of  immorality  was  impermissibly 
"vague  because  it  fails  to  give  fair  warning  of  what  conduct 
is  prohibited  and  because  it  permits  erratic  and  prejudiced 
exercises  of  authority, ^^  and  (b)  the  dismissal  was  invalid 
because  "[tjhe  potential  for  arbitrary  and  discriminatory  en- 
forcement is  inherent  in  such  a  statute."^'  The  California 
court  in  Board  of  Education  v.  Jack  M.^*  noted  that  "im-  / 
morality"  per  se  as  a  grounds  for  dismissal,  as  provided  in  '•« 
California  law.  would  be  unconstitutionally  vague  were  the 
immorality  not  related  to  the  teacher's  fitness  to  teach.  To 
serve  as  a  basis  for  dismissal,  the  immorality  involved  must 
be  such  as  to  affect  the  teacher's  teaching  ability  and/or  the 
student's  learning  process.  The  two  attitudes  discussed  here 
are  not  so  widely  separated  as  may  appear  at  first.  In  Bur- 
ton the  conduct  at  issue  was  homosexuality.  The  court  ex- 


12.  Governing  Bd.  v.  Metcalf,  36Cal.  App.  3d  546,  111  Cal.  Rptr.  724  (1974). 

13.  Grossman  v.  Board  ofEduc. ,  127  N.J.  Super.  13,  316  A. 2d  39,  cert,  denied, 
65  N.J.  292.  321  A. 2d  253  (1974). 

14.  Jerry  v.  Board  of  Educ. .  35  N.Y.2d  535,  324  N.E.2d  106  1974).  See  also 
Sullivan  v.  Meade  Indep.  School  Dist.  No.  101,  530  F2d  799  (S.D.  1976). 

15.  Appeal  of  Haney.  406  Pa.  515.  178  A. 2d  751  (1962). 

16.  Loganv.WarrenCountyBd. ofEduc. 549FSupp.  l45(S.D.Ga.  1982). 

17.  Note  that  most  of  these  acts  were  adjudged  "immoral"  but  did  not  suffi- 
ciently affect  teaching  performance  to  warrant  dismissal.  This  situation  will  be 
discussed  in  more  detail  later  in  this  article. 

18.  Norton  v.  Macy.  417  F2d  1161  (D.C.  Cir.  1977). 

19.  Keefe  v.  Geanakos.  418  F2d  359  (1st  Cir.  1969). 

20.  Lindgren  v.  Board  of  Trustees.  171  Mont.  360.  558  P.2d  468  (1976). 

21.  Overton  v.  GoldsboroCity  Bd.  ofEduc.  304  N.C.  312,  283  S.E.2d495 
(1981). 

22.  Andrews  v.  Drew  Mun.  Separate  School  Dist. .  .507  F2d  611  (5th  Cir.  1975). 

23.  Fisher  \.  Synder,  476  F2d  375  (8th  Cir  1973). 

24.  Burton  v.  Cascade  School  Dist.,  353  F  Supp.  254.  255  (D.C.  1973). 

25.  Id 

26.  19  Cal.  3d  691,  139  Cal.  Rptr.  TOO.  566  P.2d  602,  604  (1977). 
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pressly  noted  that  there  was  no  evidence  that  the  teacher's 
homosexuality  in  any  way  affected  her  teaching  or  her 
students.  There  was  no  indication  that  she  would  make  any 
advances  toward  any  student.  In  short,  there  was  no  indica- 
tion that  the  teacher's  "immorality"  in  any  way  affected  her 
ability  to  teach.  On  the  other  hand,  the  court  in 7a<rA:M.  in- 
terpreted the  statute  as  requiring  that  a  relationship  between 
immoral  conduct  and  the  teacher's  ability  to  teach  be 
demonstrated  before  the  conduct  will  justify  dismissal. 

A  Georgia  law  that  is  similar  to  the  California  statute 
was  upheld  in  Logan  v.  Warren  County  Board  of  Education 
despite  a  "void  for  vagueness"  claim  because  it  "provides 
clear  notice  of  what  conduct  is  proscribed"^^— a  teacher 
should  be  aware  of  the  statute  and  aware  of  the  restrictions 
involved  in  it. 2*  The  court  in  Logan  goes  on  to  say  that  if 
conduct  is  clearly  of  the  sort  proscribed  by  the  statute,  it 
cannot  be  argued  that  the  statute  is  vague  with  regard  to  some 
other  conduct  in  order  to  invalidate  it  as  to  the  proscribed 
conduct. 

In  an  Alabama  case  sexual  advances  by  a  teacher  toward 
a  student  were  considered  to  be  so  clearly  immoral  as  to 
obviate  any  claim  of  vagueness  or  overbreadth." 

The  North  Carolina  statute  has  not  been  directly 
challenged  for  vagueness  or  overbreadth— largely  because 
the  North  Carolina  cases  have  based  their  decision  on 
"neglect  of  duty"  (also  set  out  in  the  statute  as  grounds  for 
dismissal)  brought  about  by  the  teacher's  immorality.^"  The 
"neglect  of  duty"  test  circumvents  the  problem  of  defining 
immorality  and  leads  directly  to  the  question  of  whether  the 
teacher's  conduct  affects  his  or  her  performance. 

Factors  in  Determining 
Whether  to  Dismiss 

Whether  the  basis  for  dismissal  is  described  in  terms 
of  "neglect  of  duty"  based  on  an  examination  of  the  "whole 
record"  (as  in  North  Carolina^')  or  on  the  "effect  on  the 


27.  l^gan  v.  Warren  County  Bd .  of  Educ. ,  549  F.  Supp.  145.  149  ( S.  D.  Ga . ) . 
The  crime  in  Logan  was  submission  of  false  documents  to  the  Internal  Revenue 
Service.  The  coun  took  judicial  notice  that  this  was  a  crime  of  moral  turpitude 
and  clearly  within  the  bounds  of  immoral  conduct,  however  hazy  the  boundaries 
of  that  definition  may  be. 

28.  Id. 

29.  Kilpatrick  v.  Wright.  437  F.  Supp.  397.  400  (M.D.  Ala.  1977).  -Over- 
breadth" as  grounds  for  unconstitutionality  is  similar  to  the  '"void  for  vagueness" 
doctrine.  As  defined  in  Kilpatrick.  "|tlhe  heart  of  the  overbreadth  challenge  is 
the  contention  that  a  statute  which  otherwise  may  be  clear  and  precise,  catches 
within  its  sweep  conduct  which  is  constitutionally  protected." 

30  Prison  v.  Franklin  County  Bd.  of  Educ.  596  F.2d  1192  (4th  Cir  1979). 
31.  The  "neglect  of  duty"  approach  is  also  used  in  other  slates.  See,  e.g.. 


teacher's  performance,"  ^^  the  analysis  is  functionally  the 
same.  Before  it  can  serve  as  a  basis  for  dismissal,  any  act 
of  immorality  must  be  shown  to  affect  the  classroom  ad- 
versely. The  adverse  effect  may  be  decreased  teacher 
competency— for  example,  because  of  drug  or  alcohol 
abuse— or,  more  commonly,  decreased  effectiveness  because 


The  subjectivity  of  any 
definition  of  ^immoraUty" 
is  one  reason  why  the 
courts  require  that 
dismissal  on  the  grounds 
of  immoraUty  include  a 
showing  that  the  offending 
conduct  has  affected 
classroom  performance. 


of  the  students'  altered  perceptions  about  the  teacher.  This 
latter  concern— the  teacher's  influence  on  the  students- 
remains  the  strongest  motivation  in  teacher  dismis.sals.  It 
is  often  said  that  schools  have  the  right  if  not  the  duty  to 
uphold  the  integrity  of  the  school  system  and  to  create  a  prop- 
erly moral  scholastic  environment.'^ 

Clearly,  the  court  will  support  the  school's  right  to 
dismiss  a  teacher  on  grounds  of  immorality  if  the  immorality 
is  determined  to  have  an  adverse  effect  on  the  classroom. 
But  how  do  the  courts  decide  what  constitutes  a  sufficient 
adverse  effect?  Nine  factors  are  commonly  used,  whether 
expressly  or  implicitly: 
—Where  did  the  act  take  place? 
—What  is  the  status  of  any  other  person  involved? 
—How  recently  did  the  conduct  occur? 
—What  was  the  effect  of  the  conduct  on  students  and  fellow 
teachers? 


State  «  ret.  Ward.  163  Tenn.  265.  43  S.W.2d  217  (1931);  State  e.x  rei  Knabb  v. 
Frater.  198  Wash.  675.  89  P.2d  1046  (1939). 

.32.  Board  of  Educ.  v.  Jack  M..  19Cal.  3d  691.  139  Cal.  Rptr..  700.  .566  P. 2d 
602.  604  (1977);  Morrison  v.  Slate  Bd.  of  Educ.  I  Cal.  3rd  214.  82  Cal.  Rptr 
1  75.  461  P.2d  375  (1969). 

33.  Alder  v.  Board  of  Educ.  342  U.S.  485  (1952);  Beilan  v.  Board  of  Educ. 
357  U.S.  .399(1958). 
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—What  is  the  teacher's  past  history? 
—What  extenuating  or  aggravating  circumstances,  if  any,  sur- 
round the  conduct? 
—Is  it  likely  that  the  conduct  will  recur? 
—How  praiseworthy  or  blameworthy  are  the  motives 

involved? 
—To  what  extent  will  disciplinary  action  inflict  an  adverse 
or  chilling  effect  on  the  constitutional  rights  of  the  teacher 
or  other  teachers? 
Of  course,  not  all  of  these  factors  are  relevant  in  each 
instance.  Also,  many  of  them  are  closely  related;  in  some 
cases  two  or  more  of  these  factors  may  be  so  intertwined 
that  they  can  hardly  be  separated.  Nevertheless,  these  fac- 
tors predominant  in  the  case  law. 

Proximity  of  Location.  In  other  circumstances  where 
an  act  of  immorality  took  place  may  seem  irrelevant,  but 
in  the  school  context  it  is  a  factor  of  some  importance.  Acts 
that  may  otherwise  seem  minor  loom  large  when  they  oc- 
cur in  the  classroom.  For  example,  rough  language  at  home 
(or  even  on  the  practice  field)  may  be  tolerable,  but  if  it  oc- 
curs frequently  during  the  instruction  of  a  sixth-grade  class, 
a  school  would  surely  be  less  tolerant.  Several  cases  that 
have  reached  the  courts  have  involved  a  dismissal  on  the  basis 
of  objectionable  language  in  the  classroom.'" 

Status  of  Any  Other  Person  Involved.  The  court  will 
consider  the  age  and  position  of  the  other  party  involved 
in  the  offending  conduct.  Sexual  advances  toward  a  student 
will  certainly  be  grounds  for  dismissal.  Advances  toward 
a  nonstudent  of  student  age  may  not  be  clear  justification 
for  dismissal,  depending  on  other  factors— most  notably 
whether  the  conduct  is  likely  to  recur.  Advances  toward  a 
fellow  faculty  member  may  not  be  grounds  for  dismissal 
unless  they  constitute  "sexual  harassment." 

Proximity  in  Time.  A  long-ago  event  is  easier  to 
overlook  than  a  recent  one.  The  reason  for  such  tolerance 
is  clear:  The  length  of  time  since  the  event  occurred  indicates 
that  the  event  was  unusual  and  is  not  likely  to  occur  again. 
The  remoteness  of  the  event  also  contributes  to  another 
underlying  factor  in  many  of  these  cases— the  notoriety  of 
the  act. 

The  Effect  of  the  Conduct  on  the  Students.  This  fac- 
tor to  some  extent  depends  on  the  reprehensibility  of  the  act. 
Violation  of  a  criminal  statute— especially  one  involving 
"moral  turpitude,"  such  as  submitting  false  documents  to 
the  Internal  Revenue  Service— is  thought  to  have  a  strong 


effect  on  the  student  if  it  goes  unpunished."  Here  again  the 
notoriety  of  the  conduct  is  important.  For  example,  while 
"mere  homosexuality"  is  not  sufficient  grounds  for  dis- 
missal," notorious  homosexuality  that  attempts  to  place  the 
school  board  in  the  position  of  having  to  give  tacit  approval 
to  the  conduct  is  grounds  for  dismissal."  The  age  and  sen- 
sibilities of  the  students  will  be  matters  of  concern  here  as 
well. 


Nine  factors  are  commonly 
used  in  deciding  whether 
particular  conduct  con- 
stitutes an  adverse  effect 
sufficient  to  justify 
dismissal.  They  are.  .  .  . 

Extenuating  or  Aggravating  Circumstances.  No  act 

can  be  properly  judged  on  its  own;  the  context  in  which  it  f 
occurs  is  vitally  important.  In  Ttiompson  v.  Wake  County  v. 
Board  of  Education,  a  teacher  was  dismissed  for  encourag- 
ing two  students  to  fight  in  the  classroom.'*  Stated  like  that, 
such  an  action  may  be  sufficient  to  warrant  dismissal.  Here, 
however,  the  teacher  was  attempting,  albeit  inadvisedly,  to 
show  the  "ridiculousness  of  their  actions"  in  his  exhorta- 
tion. The  dismissal  was  overruled. 

Blameworthiness  or  Praiseworthiness  of  the  Motives 
Involved.  This  factor  is  closely  related  to  extenuating  or  ag- 
gravating circumstances,  and  again  it  is  essential  to  examine 
the  conduct  in  context.  In  one  case  a  teacher  used  "a  vulgar 
term  for  an  incestuous  son"''— not  with  approval  but  rather 
"as  a  superlative  of  opprobrium."  Furthermore,  the  term 
"could  be  found  in  no  less  than  five  books  in  the  school 
library."  The  dismissal  was  reversed. 


34.  See.  e.g..  Prison  v,  Franklin  County  Bd.  of  Educ,  596  F.2d  1192  (4th 
Cir.  1979);  Keefe  v.  Geanakos,  418  F2d  359  (1st  Cir.  1969);  Thompson  v.  Wake 
County  Bd.  of  Educ,  292  N.C.  406.  233  S.E.2d  538  (1979). 


35.  L^ganv.  Warren  County  Bd.  of  Educ.  549  FSupp.  145(S.D.Ga.  1982). 
"Moral  turpitude"  is  a  term  even  harder  to  define  than  "immorality,"  an  apparently 
interchangeable  term.  "Turpitude"  is  defined  as  "moral  depravity  or  moral 
baseness."  Thus  the  term  "moral  turpitude"  is  redundant  as  well  as  ill  defined. 

36.  Burton  v.  Cascade  School  Dist.,  353  F  Supp.  254.  255  (D.C.  1973). 

37.  McConnell  v.  Anderson,  451  F2d  193  (8th  Cir  1971).  ^ 

38.  Thompson  v.  WakeCounty  Bd.  of  Educ.  292  N.C.  406.  233  S.E.2d  538     A 


(1979). 

39.  Keefe  v.  Geanokos.  418  F2d  359  (1st  Cir  1969).  The  phn 
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The  Likelihood  of  Recurrence.  This  factor  is  one  of 
the  most  often  cited  concerns  when  a  teacher  is  to  be  dis- 
missed for  immorality.  Clearly  it  is  relevant  to  a  justifica- 
tion of  dismissal.  Relatively  minor  occurrences  may  lead 
to  dismissal  if  they  establish  a  pattern.  Implicit  in  this  fac- 
tor is  the  worry  that  minor  incidents  may  not  only  continue 
but  also  may  escalate  in  scale. 

Constitutional  Effects.  The  courts  have  shown  con- 
cern where  a  dismissal  or  disciplinary  action  may  have  a 
chilling  effect  on  the  exercise  of  constitutional  rights, 
especially  in  the  area  of  free  speech.  In  Pickering  v.  Board 
of  Education  the  Court  said:  "Neither  teachers  nor  students 
may  be  compelled  to  relinquish  First  Amendment  Rights 
they  would  otherwise  enjoy  as  ordinary  citizens...."*" 

In  National  Gay  Task  Force  v.  Board  of  Education,  the 
Tenth  Circuit  Court  of  Appeals  upheld  an  Oklahoma  statute 
that  permitted  dismissal  of  a  teacher  for  engaging  in  "public 
homosexual  conduct."*'  However,  it  declared  the  part  of  the 
statute  that  provided  punishment  for  mere  advocacy  of 
homosexual  activities  to  be  unconstitutionally  overbroad. 
This  case  has  been  appealed  to  the  Supreme  Court. 

Hypothetical  Cases 

Applying  these  factors  to  a  specific  case  is  not  easy.  The 
terms  used  are  amorphous,  the  circumstances  always  unique. 
The  calculus  involved  is  very  imprecise.  It  will  therefore 
be  instructive  to  describe  a  few  hypothetical  situations  briefly 
and  speculate  on  the  findings  a  North  Carolina  court  might 
reach . 

—A  junior  high  school  teacher  met  a  student  from  a  different 
school.  Because  he  knew  the  girl's  parents,  he  asked  and 
received  permission  from  her  parents  to  date  her  He  ad- 
mitted getting  her  pregnant  when  the  school  administrators 
questioned  him  about  the  matter  The  teacher  was  dismissed 
and  appealed  the  dismissal  to  the  courts. 
Likely  outcome:  Dismissal  sustained. "^ 
Comment:  Some  situations,  such  as  a  male  teacher's 
involvement  with  a  minor  female  student,  are  immoral  per 
se  and  the  fact  of  the  existence  of  the  situation  alone  is  suf- 
ficient to  support  dismissal,  apart  from  any  public  knowledge 
of  the  situation  or  analysis  of  its  effect  on  the  teacher  in- 
volved or  his  or  her  students  in  the  school  environment. 
—A  tenured  teacher-guidance  counselor  was  discovered  to 
be  having  an  affair  with  an  eighteen-year-old  girl  who  had 


graduated  from  his  school  two  months  before  the  discovery. 
The  school  board  found  that  the  affair  adversely  affected 
his  performance  and  dismissed  him.  He  appealed. 
Likely  outcome:  Dismissal  sustained.*' 
Comment:  Any  conduct  that  directly  affects  the  per- 
formance of  a  teacher's  professional  duties  is  not  protected 
by  the  teacher's  right  to  privacy. 

—A  high  school  teacher  was  fired  when  it  was  learned  that, 

although  unwed,  she  was  pregnant.  The  teacher  challenged 

the  dismissal. 

Likely  outcome:  Dismissal  sustained.** 

Comment:  Given  the  likelihood  of  an  adverse  effect  on 

the  classroom,  unwed  pregnancy  will  support  a  dismissal 

on  grounds  of  immorality. 

—A  South  Dakota  school  teacher  was  cohabiting  with 
another  single  male.  Parents  in  the  community  protested  to 
the  school  board.  The  school  board  dismissed  the  teacher, 
finding  that  his  conduct  set  a  "bad  example"  and  was 
deleterious  to  the  students  and  harmful  to  classroom 
discipline.  He  appealed  the  dismissal. 

Likely  outcome:  Dismissal  sustained.*' 
Comment:  The  conduct  involved  had  become  notorious 
and  therefore  clearly  affected  professional  performance. 

—A  middle-aged  divorced  high  school  teacher  put  up  guests 
in  her  one-bedroom  apartment.  At  least  two  of  the  guests 
were  friends  of  her  son  who  could  find  no  other  suitable 
accommodations.  The  school  board,  noting  the  strong  poten- 
tial for  sexual  misconduct,  stated  that  her  action  was 
detrimental  to  the  integrity  of  the  school  system.  Dismissed, 
the  teacher  appealed. 

Likely  outcome:  Dismissal  reversed.** 
Comment:  These  circumstances  alone  do  not  support 
the  inference  of  immorality  without  evidence  of  specific  acts. 

—A  male  married  high  school  teacher  had  a  covert  affair 
with  the  school's  female  married  principal.  The  school  board 
in  a  closed  session  dismissed  the  two  because  their  conduct 
was  "unprofessional"  and  "would  certainly  set  a  bad  ex- 
ample for  the  students."  Both  of  them  appealed. 

Likely  outcome:  Dismissal  would  probably  be  reversed. 

Comment:  This  situation  would  probably  present  in- 
sufficient evidence  of  a  deleterious  effect  on  the  school 
system  unless  it  could  be  shown  to  be  notorious. 


40.  391  U.S.  563  (1968). 

41.  National  Gay  Task  Force  V.Oklahoma  City  Bd.  of  Educ.  729  F.  2d  1270 
I  lOih  Cir.  1984).  appeal  filed.  53  U.S.L.W.  3103  (No.  83-2030.  1984-85  Term). 

42.  See  Denton  v.  South  Kitsap  School  Dist.  No.  402.  516  P.2d  1080  (1973). 


43.  See  Jerry  v.  Board  of  Educ,  35  N.Y.2d  535.  324  N.E.2d  106  (1974). 

44.  See  Brown  v.  Bathke,  566  E2d  588  (8th  Dis.  1977).  See  also  Drake  v. 
Covington  County  Bd.  of  Educ,  371  E  Supp.  974  (1974). 
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—The  same  teacher  and  principal,  emboldened  by  their  suc- 
cess in  court,  wrote  a  book  entitled  Sex  in  the  Principal's 
Office  and  promoted  the  book  vigorously.  The  school  board 
dismissed  them  again,  and  they  appealed  again. 

Likely  outcome:  Dismissal  sustained. 

Comment:  The  notoriety  and  flaunting  of  the  conduct 
are  major  factors  supporting  dismissal. 

—A  teacher,  in  a  moment  of  ill-advised  candor,  admitted 
his  homosexuality  to  a  school  board  official.  He  was  dis- 
missed and  then  appealed. 

Likely  outcome:  Dismissal  reversed."'' 
Comment:  No  direct  connection  could  be  shown  be- 
tween   the    conduct    and    the    teacher's    professional 
performance. 

—A  teacher  had.  on  several  occasions,  alluded  to  his  own 
homosexuality.  A  number  of  these  allusions  had  occurred 
on  the  school  grounds.  On  one  occasion,  he  was  overheard 
to  say  to  a  male  student,  "You  have  a  nice  swishy  walk.  You 
would  make  a  good  drag  queen."  Dismissed,  the  teacher 
appealed. 

Likely  outcome:  Dismissal  sustained."* 
Comment:  Comments  made  and  behavior  exhibited  to 
students  can  affect  a  teacher's  performance  and  his  or  her 
suitability  to  teach. 

—A  teacher  was  very  discreet  about  his  homosexuality,  but 
a  student  told  school  administrators  his  suspicions  that  the 
teacher  was  gay.  During  the  investigation  that  followed,  it 
became  widely  known  that  the  teacher  was  a  homosexual. 
For  fear  of  the  effect  his  homosexuality  might  have  in  the 
classroom,  he  was  dismissed.  He  appealed. 
Likely  outcome:  Dismissal  sustained."' 
Comment:  This  is  a  very  close  decision,  particularly 
because  it  was  the  school  board's  own  investigation  that 
caused  the  teacher's  homosexuality  to  become  well  known. 
However,  the  case  states  that  "known  homosexuality,"  if 
shown  to  have  a  potential  effect  on  school  performance,  is 
sufficient  grounds  for  dismissal,  no  matter  how  the  infor- 
mation becomes  known. 

—A  teacher  robbed  a  convenience  store.  The  school  board 
dismissed  her  without  stating  any  connection  between  the 
conduct  and  its  effect  on  her  ability  to  teach.  She  appealed. 
Likely  outcome:  Dismissal  sustained. 


Comment:  An  act  of  immorality  may  be  so  clearly  y 
deleterious  to  the  school  system's  integrity  and  the  teacher's 
effectiveness  in  the  classroom  that  no  explicit  finding  to  that 
effect  is  necessary.^"  This  holds  true  whether  the  conduct 
is  armed  robbery,  sexual  advances  toward  students,  or 
embezzlement  of  school  funds. 

—A  high  school  teacher  with  a  17-year  unblemished  record 
learned  that  the  police  were  looking  for  him  on  a  felony  drug 
charge.  He  called  up  his  principal  and  informed  him  that 
he  would  not  be  available  to  teach  for  a  while  and  requested 
a  leave  of  absence  for  time  needed  for  the  matter  to  be  re- 
solved. The  leave  was  granted  and  a  substitute  teacher  was 
found.  The  school  board  dismissed  him  and  he  appealed. 
Likely  outcome:  Dismissal  reversed.'' 
Comment:  Felony  drug  charges  are  certainly  very 
serious,  and  the  outcome  would  probably  have  been  different 
if  the  teacher  had  been  convicted  rather  than  merely  indicted. 
In  this  case  the  teacher  had  an  excellent  record  and  his 
teaching  had  not  been  impaired. 

—A  high  school  teacher  pleaded  nolo  contendere  to  the 
charge  of  involuntary  manslaughter  of  her  husband  and  was 
dismissed.  The  record  of  her  dismissal  does  not  mention 
any  relationship  between  her  teaching  performance  and  the    /^ 
criminal  case.  V, 

Likely  outcome:  Dismissal  sustained. '^ 
Comment:  A  crime  can  be  considered  serious  enough 
that  a  relationship  between  conviction  of  the  crime  (or.  as 
here,  a  plea  of  nolo  contendere— that  is.  a  guilty  plea)  and 
classroom  performance  is  understood  without  an  actual  state- 
ment to  that  effect. 

Conclusion 

The  tension  between  a  teacher's  right  to  a  private  life 
and  the  public's  interest  in  maintaining  a  proper  moral  en- 
vironment for  its  children  will  continue.  As  the  courts  ar- 
bitrate between  these  two  interests,  the  focus  will  be  on  how 
the  teacher's  conduct  affects  his  or  her  students.  The  fac- 
tors discussed  here  should  offer  some  guidance  to  judges 
and  attorneys  as  they  attempt  to  chart  a  precise  course  with 
imprecise  instruments.  Beneath  much  of  the  decision-jmaking 
is  the  concept  of  notoriety.  Notorious  acts  are  often  pun- 
ished; discreet  acts  may  be  overlooked— which  may  or  may 
not  be  fortunate  but  is  apparently  inevitable.  ■ 
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52.  See  Burrow  v.  Randolph  County  Bd.  of  Educ.  61  N.C.  App.  619.  S.E.2d 
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Desegregation,  Busing,  and 
the  Merger  of  Local  School  Districts 


by  Richard  A.  King 


xJ.s  school  officials  in  North  Carolina  and  across  the  na- 
tion contemplate  the  possibility  of  merging  school  districts, 
one  question  to  be  addressed  is  the  degree  to  which  the  newly 
consolidated  district  will  be  obliged  to  achieve  a  racial 
balance  in  all  of  its  schools.  This  article  briefly  reviews  re- 
cent court  cases  and  policy  decisions  and  explores  some 
directions  that  the  courts  and  the  federal  administration  may 
take  in  the  immediate  future  as  they  weigh  the  relative  merits 
of  desegregated  schooling  and  higher  quality  of  education 
for  all  students. 

Brown  v.  Board  of  Education  {\954)'  clearly  placed  an 
obligation  on  the  states  to  provide  equal  educational  oppor- 
tunities in  unitary  school  systems,  and  the  desegregation 
litigation  and  federal  legislation  through  the  1960s  and 
mid-i970s  focused  on  remedies  and  incentives  to  achieve 
equal  educational  opportunity  in  schools  that  were  racially 
balanced.  Early  attempts  to  resist  desegregation  through 
racially  neutral  "pupil  placement"  and  "freedom  of  choice" 
plans  were  overturned  by  courts  as  discriminatory  in  ap- 
plication. Pupil  placement  laws  required  that  students  at- 
tend the  same  schools  to  which  they  had  been  assigned  in 
pre-BrauTj  years.  The  statutes,  although  valid  on  their  face, 
were  illegal  as  applied  because  they  perpetuated  segregation. ^ 


Similar  plans  allowing  freedom  of  choice  in  attending  schools 
were  overturned  because  they  failed  to  achieve  constitutional- 
ly required  levels  of  desegregation. '  Racially  motivated 
school  closings  were  also  prohibited."  The  courts  often 
ordered  busing  within  school  districts,  but  their  strict  in- 
terpretation of  the  Fourteenth  Amendment  thwarted  attempts 
to  force  districts  to  merge  or  to  require  busing  between 
neighboring  school  districts  in  order  to  achieve  racial 
balance. 

Use  of  such  remedies  often  turned  on  a  finding  that 
school  officials,  or  some  other  branch  of  government,  had 
acted  to  create  or  perpetuate  segregation.  Such  intentional 
racial  imbalance  is  known  as  "de  jure"  segregation.  When 
state  officials  have  played  no  role  in  segregation,  as  when 
it  results  solely  from  demographic  patterns,  segregation  is 
"de  facto"  and  no  constitutional  violation  has  occurred. 

As  constitutional  interpretations  continue  to  evolve,  it 
is  clear  that  findings  of  illegal  segregation  today  must  rest 
on  proof  of  prior  discriminatory  intent  in  school  officials' 
actions.  Moreover,  the  Reagan  administration  is  more  con- 
cerned with  improving  the  quality  of  education  for  all 
children  than  with  ensuring  racially  balanced  schools  through 
court-ordered  busing. 


This  article  was  adapted  from  a  paper  prepared  for  the  Research  Triangle 
Institute.  Research  Triangle  Park.  North  Carolina.  The  author  is  an  associate  pro- 
lessor  of  education  law  and  finance  in  the  School  of  Education  at  UNC-Chapel  Hill. 

1.  Brown  v.  Board  of  Educ.  347  U.S.  48.3  (1954). 

2.  5<'<' Jeffers  v.  Whitley.  309  E2d  621  (4th  Cir.  1962);  Wheeler  v.  Durham 
City  Bd.  of  Educ.  309  F.2d  630  (4th  Cir.  1962). 


3.  See  Green  v.  New  Kent  County  School  Board.  391  U.S.  430  (1968):  Alex- 
ander V.  Holmes  County  Board  of  Educ.  396  U.S.  19  (1969). 

4.  See  Griffin  v.  County  School  Board.  377  U.S.  218  (1964). 


16  D  SCHOOL  LAW  BULLETIN 

The  Courts  and  Equal 
Educational  Opportunity 

After  the  U.S.  Supreme  Court  struck  down  the  doctrine 
of  "separate  but  equal"'  public  schooling  in  1954,  various 
policy  options  developed,  including  some  designed  to  under- 
mine the  court  mandate*  to  desegregate  "with  all  deliberate 
speed."  A  number  of  these  measures— requests  for  delays 
in  desegregation  orders,  diversion  of  public  funds  for  sup- 
port of  segregated  private  academies,  and  establishment  of 
"free  choice"  and  "optional  attendance  zones'— were  found 
to  violate  the  U.S.  Constitution.''  Fifteen  years  after  flrau??, 
the  Court  declared  that  all  deliberate  speed  was  no  longer 
the  constitutional  standard  and  that  the  "obligation  of  every 
school  district  is  to  terminate  dual  school  systems  at  once."* 

School  districts  had  an  affirmative  duty  to  desegregate. 
Passive  freedom-of-choice  policies  had  largely  failed,  and 
more  effective  remedies  were  ordered  by  the  federal  courts. 
In  1971  the  Supreme  Court  unanimously  upheld  the  use  of 
busing  and  mathematical  ratios  as  policy  options  for  achiev- 
ing equal  educational  opportunity  in  Swarm  v.  Charlotte- 
Mecklenburg  Board  of  Education. '  This  ruling  not  only  en- 
dorsed busing  to  achieve  racial  balance  in  the  Charlotte- 
Mecklenburg  schools  but  also  granted  broad  power  to  federal 
district  courts  "to  eliminate  froin  the  public  schools  all 
vestiges  of  state-imposed  dejure  segregation."  Yet  even  in 
taking  this  position,  the  Court  implied  that  school  systems 
have  no  duty  to  compensate  for  demographic  changes  that 
are  not  caused  by  school  actions: 

It  does  not  follow  that  the  communities  served  by  such 
systems  will  remain  demographically  stable,  for  in  a  grow- 
ing, mobile  society,  few  will  do  so.  Neither  school 
authorities  nor  district  courts  are  constitutionally  required 
to  make  year-by-year  adjustments  of  the  racial  composi- 
tion of  student  bodies  once  the  affirmative  duty  to 
desegregate  has  been  accompUshed and  racial  discrimina- 
tion through  official  action  is  eliminated  from  the  system. 
This  does  not  rhean  that  federal  courts  are  without  power 
to  deal  with  future  problems;  but  in  the  absence  of  a  show- 
ing that  either  the  school  authorities  or  some  other  agen- 
cy of  the  state  has  deliberately  attempted  to  affect  the  racial 
composition  of  the  schools,  further  intervention  by  a  district 
court  should  not  be  necessary.  [Emphasis  added.] 


In  1973  the  Court  extended  its  interpretation  of  the  Four-  y 
teenth  Amendment  to  include  de  facto  segregation  in  states 
(like  Colorado)  that  had  not  at  any  time  imposed  separate 
schools  by  statute.  It  ruled  in  Keyes  v.  School  District  No. 
1  (Denver) '°  that  the  "purpose  of  intent"  to  segregate  is  the 
critical  element  in  determining  whether  school  board  ac- 
tions have  resulted  in  illegal  segregation.  Similarly,  in  a  case 
from  Dayton,  Ohio,  the  Court  placed  the  burden  on  Dayton 
school  officials  to  prove  that  their  actions  that  perpetuated 
vestiges  of  segregation  served  an  important  justifiable 
purpose."  It  stated  clearly  that  school  boards  and  ad- 
ministrators are  obliged  not  to  use  practices  that  continue 
or  re-establish  segregated  schools. 

Since  the  Keyes  decision,  federal  courts  have  sought  to 
distinguish  between  dejure  and  de  facto  segregation.  They 
have  based  their  findings  of  constitutional  violations  on  the 
degree  to  which  school  officials'  actions  (I)  show  an  intent 
to  segregate,  and  (2)  relate  to  resultant  racial  imbalance  in 
the  schools.  As  a  consequence  oi Keyes,  blacks  who  sought 
compliance  with  Brown  had  to  prove  that  discriminatory 
policies  were  specifically  intended  to  harm  them.  '^  For  ex- 
ample, in  upholding  a  district  court's  finding  that  the  schools 
of  Youngstown,  Ohio,  were  not  illegally  segregated,  the  Sbcth 
Circuit  Court  of  Appeals  placed  the  burden  of  proof  on  the  r 
plaintiffs,  who  were  unable  to  demonstrate  that  racial  ^ 
discrimination  was  the  motivating  factor  in  past  actions  of 
the  school  board. "  In  another  recent  case,  the  Fifth  Circuit 
Court  of  Appeals  upheld  good-faith  efforts  to  desegregate 
the  Houston  schools;  it  observed  that  problems  encountered 
by  a  large  urban  school  district  with  a  "rapidly  expanding 
minority  population"  surrounded  by  "racially  stratified 
suburban  districts"  forestalled  integration  of  students.'* 

In  1982  the  U.S.  Supreme  Court  heard  two  more  cases 
on  the  busing  of  students  to  achieve  goals  of  racial  balance. 
The  first  case  tested  a  1979  California  proposition  by  which 
voters  prohibited  state  courts  from  ordering  mandatory  pupil 
assignment  or  busing  unless  a  federal  court  would  do  so  to 
remedy  a  violation  of  the  Fourteenth  Amendment. "  Short- 
ly after  the  proposition  passed,  the  state  court  of  appeals 
upheld  the  decision  of  school  officials  in  Los  Angeles  to  end 
student  busing.  This  ruling  rested  on  the  insufficiency  of 
evidence  that  the  segregation  of  pupils  was  intentional  (i.e. , 
de  jure).  Since  there  was  no  violation  of  the  Fourteenth 
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Amendment,  the  court  applied  the  recently  passed  proposi- 
tion to  allow  the  school  district  to  halt  its  plan  to  bus  students. 

In  upholding  the  proposition  (and  thus  the  ability  of 
voters  to  rescind  remedies  that  exceed  those  mandated  under 
the  U.S.  Constitution),  the  Court  noted  that  "the  benefit  it 
seeks  to  confer— neighborhood  schooling— is  made  available 
regardless  of  race."  Furthermore,  it  observed  that  when  such 
a  neutral  policy  has  disparate  effects  on  minority  groups, 
a  discriminatory  intent  must  be  proved  in  order  to  substan- 
tiate a  Fourteenth  Amendment  violation.  In  a  long  dissent- 
ing opinion.  Justice  Marshall  viewed  the  California  amend- 
ment as  "yet  another  burden  in  the  path  of  those  seeking 
to  counter  the  effects  of  nearly  three  centuries  of  racial 
prejudice."'* 

The  second  case  before  the  Supreme  Court  in  1982  in- 
volved a  constitutional  amendment  in  the  State  of  Washington 
that  prohibited  mandatory  busing  in  order  to  improve  racial 
balance  but  permitted  busing  for  certain  other  purposes  (e.g. , 
special  education,  overcrowding,  health  and  safety)."  Im- 
mediately affected  were  several  districts  (including  Seattle) 
that  had  begun  voluntary  busing  between  paired  white  and 
minority  attendance  areas.  These  districts  joined  in  a 
challenge  of  the  initiative  in  the  federal  courts,  claiming  a 
violation  of  the  Fourteenth  Amendment. 

Both  the  district  and  Ninth  Circuit  courts  held  that  the 
initiative  created  an  impermissible  racial  classification  by 
treating  busing  for  racial  balance  differently  from  busing 
for  other  reasons.  They  found  discriminatory  intent,  because 
the  voters  knew  that  greater  imbalance  would  result  under 
the  initiative.  The  Supreme  Court  affirmed  the  lower  court.s' 
finding  of  discriminatory  intent,  since  the  amendment's  ex- 
plicit racial  criteria  undermined  the  efforts  of  Seattle  and 
the  other  districts  to  implement  pupil  reassignment  plans 
voluntarily. 

Taken  together,  these  decisions  appear  to  establish  a 
standard  that  mandatory  busing  will  be  imposed  by  federal 
courts  only  if  de  jure  segregation  is  proved.  Otherwise,  the 
policy  of  maintaining  neighborhood  schools  appears  to  be 
permissible  despite  racial  imbalance  if  the  imbalance  is  not 
shown  to  result  from  school  board  actions  undertaken  with 
the  intent  to  segregate  schools. 

Courts  have  applied  the  "discriminatory  intent"  test  to 
determine  whether  busing  across  district  boundaries  or 
merger  of  school  districts  may  be  ordered  to  correct  past 
discrimination.  In  its  often-cited  ruling  in  Milliken  v.  Bradley, 
the  Supreme  Court  reversed  a  district  court  order  that  would 


have  consolidated  fifty-three  suburban  districts  with  the 
Detroit  schools  in  order  to  remedy  racial  discrimination 
within  the  city.  Noting  that  federal  courts  may  indeed  bridge 
school  district  lines  so  as  to  achieve  equal  educational  op- 
portunity among  districts,  this  opinion  included  a  difficult- 
to-meet  standard:  an  interdistrict  remedy  is  appropriate  if 
there  has  been  a  "constitutional  violation  within  one  district 
that  produces  a  significant  segregative  effect  in  another 
district  [emphasis  added]."'* 


It  appears  that  districts 
that  resist  merger  may  or 
may  not  be  ordered  to  con- 
solidate; the  crucial  test  is 
the  degree  to  which  one 
school  board's  actions 
have  intended  to  maintain 
racially  segregated  systems 
and  have  caused  segrega- 
tion to  persist. 


The  Fifth  Circuit  interpreted  this  standard  in  Lee  v.  Lee 
County  Board  of  Education  (1981):  "[TJhere  must  be  clear 
proof  of  cause  and  effect  and  a  careful  delineation  of  the 
extent  of  the  effect.""  Otherwise,  district  lines  are  to  be 
carefully  observed,  with  desegregation  orders  confined  to 
the  "district  in  which  the  condition  of  segregation  is 
manifest."  The  Fourth  Circuit  cited  both  Milliken  and  Lee 
in  Goldshoro  City  Board  of  Education  v.  Wayne  County 
Board  of  Education  (1984).  In  Goldsboro  the  city  board 
claimed  that  the  county  board's  refusal  to  merge  school 
systems  perpetuated  a  racially  discriminatory  structure  of 
public  education  in  violation  of  the  Fourteenth  Amendment. 
Both  the  district  and  Fourth  Circuit  courts  found  the  coun- 
ty's resistance  to  merger  to  be  "logical,  legitimate,  and 
nondiscriminatory."  Holding  there  was  no  racially  dis- 
criminatory purpose  or  intent,  the  courts  did  not  order 
consolidation:  "[A]n  independent  school  district  which  has 
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not  caused  segregation  in  a  neighboring  independent  district 
lias  no  duty  to  rectify  a  racial  imbalance  in  the  other.''^" 

On  the  other  hand,  in  1984  a  federal  district  court 
ordered  the  Little  Rock  schools  to  merge  with  two  subur- 
ban school  districts. 2'  It  found  discriminatory  intent  and  the 
cause-effect  relationship  discussed  above  in  the  actions  of 
the  two  suburban  school  boards,  the  state,  and  various  other 
public  and  private  agencies  that  had  "contributed  to 
segregated  housing  and  other  conditions  that  resulted  in  in- 
creasing segregation  in  the  Little  Rock  public  schools  [em- 
phasis added] .'"  Under  a  court-approved  consolidation  plan, 
students  will  be  bused  to  achieve  a  racial  balance  (within 
25  percentage  points)  that  reflects  the  racial  composition 
of  the  total  consolidated  district. ^^ 

This  consolidation  was  predicated  on  a  showing  of 
discriminatory  intent  in  prior  actions  of  various  agencies, 
including  the  suburban  school  boards.  Applying  the  test 
outlined  in  Milliken  and  Lee,  the  court  reached  a  different 
conclusion  in  this  Little  Rock  case  from  that  reached  by  the 
court  in  Goldsboro.  Thus  it  appears  that  districts  that  resist 
merger  may  or  may  not  be  ordered  to  consolidate;  the  crucial 
tests  are  the  degree  to  which  one  school  board's  actions  have 
intended  to  maintain  racially  segregated  systems  and  have 
caused  segregation  to  persist. 

Legislative  and  Executive 
Policy  Development 

Many  observers  of  desegregation  litigation  and  resulting 
reform  note  that  courts  have  not  inspired  reform  in  school 
policy  "with  all  deliberate  speed."  But  as  one  commentator 
remarks.  "This  is  not  to  suggest  that  no  progress  has  been 
made,  only  that  the  constitutional  interpretations  have 
changed  much  more  than  the  schools."^^  Albeit  slowly,  policy 
reform  has  been  initiated  at  local,  state,  and  federal  levels 
to  achieve  equal  educational  opportunity.  The  pupil  reassign- 
ment plans  undertaken  by  school  districts  to  alter  prior  racial 
imbalance  and  the  improvements  in  educational  programs 
and  facilities  for  low-income  minority  children  show  good- 
faith  efforts  by  local  school  boards  and  administrators. 

These  efforts  within  school  districts  have  been  aided 
by  various  federal  statutes  authorizing  financial  assistance 
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for  desegregation.  A  decade  after  Browi  the  Civil  Rights  ( 
Act  of  1964  banned  discrimination  on  the  basis  of  race,  col- 
or, national  origin,  or  creed  in  federally  assisted  educational 
programs.  To  ensure  compliance  with  the  Act,  Congress  gave 
the  Office  of  Education  the  authority  to  withhold  funds  from 
programs  shown  to  discriminate.  Furthermore,  the  Com- 
missioner of  Education  could  provide  financial  assistance 
to  achieve  integration,  and  the  U.S.  Justice  Department  could 
file  suit  against  programs  found  to  discriminate.  Other 


Americans  awakening  to 
the  conditions  of  public 
elementary  and  secondary 
schooling  has  immersed 
federal  and  state  legislative 
and  educational  agencies 
in  yet  another  public 
policy  revolution.  Stilly  the 
emphasis  of  current  reform 
activities  has  tended  to 
divert  attention  from  goals 
of  equal  educational  op- 
portunity to  goals  of  ex- 
cellence in  education. 


legislation  designed  to  promote  equal  educational  oppor- 
tunities, such  as  the  Elementary  and  Secondary  Education 
Act  (ESEA)  of  1965  and  the  Emergency  School  Assistance 
Act  (ESAA)  of  1971,  provided  both  funds  for  and  federal 
commitment  to  the  desegregation  of  America's  schools. 

Whereas  the  programs  of  the  1960s  and  1970s  were  based 
on  categorical  grants,  the  Educational  Consolidation  and 
Improvement  Act  (ECIA)  of  1981  and  recommended  changes 
in  federal  education  funding  for  fiscal  1986  take  the  block- 
grant  approach.  Rather  than  continued  support  for  programs 
with  cleariy  identified  goals,  the  block-grant  approach  of  ^ 
Chapter  II  of  ECIA  returned  decision-making  to  the  states  ^ 
and  local  school  districts  in  order  to  ensure  responsiveness 
to  local  priorities. 


^ 


/^'  In  presenting  the  recommended  Department  of  Educa- 

tion budget  for  FY  1986.  the  Acting  Secretary  of  Education 
recently  said,  "A  number  of  currently  funded  categorical 
educational  programs  have  either  achieved  their  objectives, 
can  be  funded  from  other  sources,  or  do  not  otherwise  re- 
quire Federal  involvement."^''  In  addition  to  ten  programs 
terminated  in  1985,  funds  for  twenty-eight  formerly  cate- 
gorical programs  are  scheduled  for  elimination  in  1986. 
Many  of  these  programs  will  be  funded  under  the  Chapter 
II  Block  Grant. 

In  discussing  the  policy  goals  of  the  Reagan  administra- 
tion, one  commentator  noted  that  "[a]ll  constitute  a  clear 
break  with  the  policy  trend  (rooted  in  the  Brown  case  and 
realized  in  the  mid-1960's  with  ESEA  as  well  as  other  edu- 
cation reform  policies)  toward  equal  educational  opportun- 
ity."^' Many  critics  maintain  that  the  new  federalism  es- 
poused by  this  administration— and  reinforced  in  the 
courts— is  the  "ideological  antithesis"  of  the  social  revolu- 
tion of  the  1960s. 

This  is  not  to  suggest  that  education  is  perceived  as  less 
important  in  the  1980s.  Indeed,  America's  awakening  to  the 
condition  of  public  elementary  and  secondary  schooling 
through  various  reports^*  has  immersed  federal  and  state 
legislative  and  educational  agencies  in  yet  another  public 
policy  revolution.  Still,  the  emphasis  of  current  reform  ac- 
tivities has  tended  to  divert  attention  from  goals  of  equal 
educational  opportunity  to  goals  of  excellence  in  education. 

These  policy  goals,  expressed  through  budget  recom- 
mendations, are  consistent  with  statements  by  administrative 
officials.  Observing  that  mandatory  busing  and  racial  quotas 
had  "failed  to  elicit  public  support"  and  did  not  "advance 
the  overriding  goal  of  equal  educational  opportunity."  the 
Reagan  administration  declared  in  1981  that  it  would  pro- 
mote only  voluntary  desegregation  efforts.^''  Similarly,  the 
Assistant  U.S.  Attorney  General  stated  in  1984  that  "man- 
datory busing  is  clearly  counterproductive  and  shouldn't  be 
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used  in  school  districts  anymore."^*  He  described  the  policy 
direction  under  the  current  administration  as  an  "inevitable 
aftermath  of  well-intentioned  but  mistaken  social  experimen- 
tation, most  notably  with  quotas  in  affirmative  action  and 
with  court-ordered  busing  for  school  desegregation."  Rather 
than  mandatory  pupil  busing,  the  administration  urges  such 
"acceptable"  remedies  as  voluntary  student  transfers,  magnet 
schools,  modest  adjustments  in  attendance  zones,  enhanced 
curriculum  requirements,  and  improved  training  for  teachers. 

School  officials  as  well  as  black  parents  in  many  urban 
areas  have  recently  expressed  agreement  with  the  position 
that  it  is  now  more  important  to  improve  educational  quali- 
ty than  to  achieve  racial  balance.  Rather  than  concentrate 
on  attaining  integration  goals,  measured  by  racial  balance 
and  often  achieved  only  by  busing  to  distant  neighborhoods, 
recent  efforts  in  cities  address  effective  education,  which 
many  people  view  as  more  important.  Black  parents  in  Atlan- 
ta. St.  Louis,  Detroit,  Milwaukee,  Portland,  and  Dallas  have 
rejected  plans  that  call  for  greater  racial  balance  in  favor 
of  "policies  that  promise  more  control  and  a  more  equitable 
distribution  of  educational  resources."-'  Acceptance  of  this 
view  is  apparent  in  comments  by  an  attorney  for  the  NAACP 
Legal  Defense  Fund:  "While  ending  racially  isolated  schools 
is  crucial ,  quality  education  is  a  second  choice,  a  settlement 
for  whatever  can  be  done  to  improve  the  quality  of  school- 
ing for  segregated  minority  children.''^" 

Indeed,  more  than  racial  balance  is  required  for  equal 
educational  opportunity.  Pupil  assignment  plans  and  court- 
ordered  busing  were  important  remedies  in  the  1970s  as 
demonstrable  efforts  to  end  de  jure  segregation.  In  the  first 
decades  following  Bro\m,  it  was  assumed  that  racially 
balanced  schools  would  provide  minority  children  an  equal 
opportunity  for  a  superior  education.  But  more  recent  policy 
development  has  focused  on  other  approaches  to  this  goal. 
With  less  concern  for  ratios  per  se  and  more  concern  for 
improved  education  of  all  students,  the  ideals  stated  in  Brown 
might  finally  be  attained. 
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'espite  extensive  desegregation  litigation,  the  courts  have 
not  often  examined  the  issues  surrounding  the  merger  of  two 
or  more  school  districts  with  differing  racial  composition. 
Given  recent  decisions  of  the  federal  courts  and  prevailing 
attitudes  of  the  Reagan  administration,  it  appears  unlikely 
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that  the  courts  would  impose  mandatory  busing  to  achieve 
racial  balance  in  a  newly  consolidated  school  district. 

But  if  it  was  shown  that  one  school  board's  actions  (in- 
cluding resistance  to  merger)  had  perpetuated  segregated 
systems  and  had  indeed  caused  segregation  in  another  district 
through  policy  formulated  with  the  intent  to  discriminate, 
a  federal  court  might  require  not  only  consolidation  but  also 
busing  to  achieve  racial  balance. 

Furthermore,  there  are  very  few  decisions  involving  the 
merger  of  several  districts,  one  of  which  is  currently  under 


a  court-ordered  desegregation  plan.  It  would  appear  that  the 
voluntary  merger  of  such  systems,  with  a  resulting  overall 
racial  composition  more  favorable  than  prior  ratios  in 
separate  districts,  would  constitute  official  action  toward 
greater  desegregation.  The  courts  would  probably  not  ex- 
tend the  original  court-ordered  plan  to  the  entire  consolidated 
system  or  impose  busing  among  attendance  zones  to  achieve 
racial  balance  if  it  could  not  be  shown  that  the  newly  con- 
stituted school  board  took  an  official  action  intended  to 
perpetuate  segregation.  ■ 
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U.S.  SUPREME  COURT  RULES  ON  MOMENT-OF- 
SILENCE  STATUTE.  Wallace  v.  Jajfree,  105  S.  Ct.  2479 
(1985) 

Facts:  In  1978  the  Alabama  legislature  enacted  a  statute 
requiring  public  school  teachers  through  the  sixth  grade  to 
enforce  a  one-minute  period  of  silence  "for  meditation." 
In  1981  the  legislature  enacted  a  statute  that  authorized— 
but  did  not  require— public  school  teachers  in  all  grades  to 
announce  a  one-minute  period  of  silence  for  "meditation 
or  voluntary  prayer."  Finally,  in  1982  the  legislature  enacted 
a  statute  authorizing  public  school  teachers  to  lead  "will- 
ing students"  in  prayer  or  in  a  prayer  prescribed  by  the 
legislature.  That  year  Ishmael  Jaffree,  the  father  of  three 
children  enrolled  in  the  public  schools  of  Mobile,  sued  in 
federal  district  court  challenging  the  constitutionality  of  the 
three  statutes  under  the  establishment  clause  of  the  First 
Amendment.  When  the  district  court  dismissed  his  com- 
plaint, Jaffree  appealed  to  the  U.S.  Court  of  Appeals  for  the 
Eleventh  Circuit,  but  only  with  respect  to  the  1981  and  1982 
statutes.  The  circuit  court  declared  both  statutes  unconstitu- 
tional, and  the  defendant  state  and  local  officials  appealed 
to  the  U.S.  Supreme  Court. 

Holding:  In  1984  the  Supreme  Court  summarily  af 
finned  the  Eleventh  Circuit's  declaration  that  the  1982  prayer 
statute  was  unconstitutional.  Then,  in  an  opinion  issued  on 


June  4.  1985.  it  fully  addressed  and,  by  a  6-3  vote,  affirmed 
the  Eleventh  Circuit's  decision  striking  down  the  1981  statute 
as  well. 

Writing  for  the  majority.  Justice  Stevens  analyzed  the 
1981  statute  under  the  three-part  establishment  clause  test 
set  forth  in  Lemon  v.  Kwtztnan,  403  U.S.  602,  612-13  (1971): 
(1)  Does  the  statute  have  a  secular  legislative  purpose?  (2) 
Does  it  avoid  having  the  primary  effect  of  improperly  ad- 
vancing or  inhibiting  religion?  (3)  Does  it  avoid  fostering 
excessive  government  entanglement  with  religion?  A  statute 
must  pass  all  three  parts  of  the  test  in  order  to  pass  constitu- 
tional muster.  Since  the  majority  concluded  that  the  1981 
stamte  failed  the  first  part  of  the  test,  it  based  its  decision 
striking  down  the  statute  solely  on  that  conclusion,  without 
analyzing  the  law  under  the  other  two  parts. 

Justice  Stevens  focused  on  two  factors  in  finding  that 
the  1981  statute  had  no  secular  purpose:  comments  by  the 
statute's  sponsor  in  the  legislature  and  the  relationship  be- 
tween the  1978  and  1981  moment-of  silence  statutes.  Regard- 
ing the  first  factor,  he  noted  that  the  sponsor  expressly  stated 
that  the  sole  purpose  of  the  1981  statute  was  to  return  volun- 
tary prayer  to  the  public  schools.  With  respect  to  the  second  ^ 
factor,  he  observed  that  the  1978  statute  referred  only  to  \ 
"meditation"  as  the  appropriate  activity  during  a  moment 
of  silence,  while  the  1981  statute  referred  to  "meditation  or 
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y-.  I  voluntary  prayer."  The  1978  statute  protected  the  right  of 
students  to  use  the  period  of  silence  for  any  type  of  silent 
reflection,  secular  or  religious.  By  adding  the  words  "or 
voluntary  prayer,"  Stevens  concluded,  the  legislature  changed 
the  1978  statute  to  indicate  "that  the  State  intended  to 
characterize  prayer  as  a  favored  practice.  Such  an  endorse- 
ment is  not  consistent  with  the  established  principle  that  the 
government  must  pursue  a  course  of  complete  neutrality 
toward  religion." 

Chief  Justice  Burger  and  Justices  White  and  Rehnquist 
dissented.  Burger  and  White  limited  their  dissenting  opin- 
ions to  arguing  in  favor  of  the  constitutionality  of  the  1981 
statute.  They  regarded  the  1981  statute  as  merely  clarifying 
the  1978  law  by  specifying  that  praying  was  a  proper  way 
to  use  the  period  of  silence,  not  as  favoring  prayer  over 
nonreligious  reflection.  Rehnquist  went  further,  arguing 
against  the  principle  that  the  establishment  clause  requires 
government  neutrality  toward  religion  or,  metaphorically, 
a  wall  of  separation  between  church  and  state.  Instead,  he 
suggested  that  the  establishment  clause  should  be  interpreted 
to  prohibit  only  the  establishment  of  a  government  religion 
or  government  preference  among  religious  denominations. 

The  Court's  decision  answers  some  important  questions 
\  about  moment-of-silence  statutes  and  practices  but  leaves 
others  unanswered.  First,  as  Justice  O'Connor  pointed  out 
in  her  concurring  opinion,  "No  law  prevents  a  student  who 
is  so  inclined  from  praying  silently  in  public  schools."  That 
is,  the  Supreme  Court  has  never  held  that  a  public  school 
student  may  not  engage  in  voluntary  nondisruptive  prayer 
during  free  time.  It  has  prohibited  only  officially  sanctioned 
prayer.  Second,  Stevens's  majority  opinion  makes  it  clear 
that  a  moment-of-silence  statute  or  policy  phrased  and  ad- 
ministered to  refer  only  to  meditation  and  adopted  for  at  least 
some  genuine  secular  purpose  (such  as  beginning  the  day 
with  solemnity  or  thoughtfulness),  would  be  constitutional. 
In  contrast,  a  statute  or  policy  adopted  for  the  sole  religious 
purpose  of  fostering  prayer  would  violate  the  establishment 
clause.  Also,  a  statute  or  policy  phrased  and  administered 
to  refer  only  to  prayer  as  an  appropriate  activity  during  a 
silent  period  would  be  unconstitutional. 

However,  the  Court  did  not  conclusively  address  the 
constitutionality  of  a  statute  or  policy  that  (a)  was  adopted 
for  some  secular  purpose  and  (b)  from  the  time  of  its  initial 
enactment  has  expressly  authorized  both  meditation  and 
prayer.  The  1981  Alabama  statute  failed  because  the 
legislature  signaled  its  intent  to  favor  prayer  by  adding  the 
w  words  "or  voluntary  prayer"  to  the  1978  statute  for  an  avowed- 
^P  ly  exclusively  religious  purpose.  The  Court's  opinion  does 
not  state  whether  a  statute  or  policy  adopted  for  a  secular 
purpose  and  phrased  from  the  start  to  authorize  both  silent 


meditation  and  silent  prayer  would  unconstitutionally  favor 
prayer  over  meditation.  The  majority  opinion  does  not 
discuss  this  question.  Although  Chief  Justice  Burger  wrote 
that  such  a  statute  or  policy  would  be  unconstitutional  under 
the  majority  opinion.  Justice  O'Connor  disagreed.  Federal 
courts  around  the  nation  have  split  on  this  issue.  See  Gaines 
V.  Anderson,  421  F.  Supp.  337  (D.Mass.  1976)  (three-judge 
court)  (upholding  such  a  statute) ;  Dujfy  v.  Las  Cruces  Public 
Schools,  557  F  Supp.  1013  (N.M.  1983)  (striking down  such 
a  statute);  and  Beck  v.  McElrath,  548  F  Supp.  1161  (M.D. 
Tenn.  1982)  (striking  down  such  a  sialuis) .—Benjamin  B. 
Sendor 

HEARING  MUST  BE  HELD  BEFORE  THE  DISMIS- 
SAL OF  AN  EMPLOYEE  WHO  HAS  A  PROPERTY 
INTEREST  IN  HIS  EMPLOYMENT.  Cleveland  Board 
of  Education  v.  Loudermill,  105  S.  Ct.  1487  (1985). 

Facts:  James  Loudermill,  a  security  guard,  was  fired 
by  the  Cleveland  (Ohio)  Board  of  Education  for  dishonesty 
in  filling  out  his  job  application.  Though  he  stated  that  he 
had  never  been  convicted  of  a  felony,  the  board  discovered 
that  he  had  been  convicted  of  grand  larceny  eleven  years 
earlier.  Loudermill  claimed  that  this  was  an  honest  mistake 
because  he  believed  that  he  had  been  convicted  of  a  misde- 
meanor, but  he  was  not  given  an  opportunity  to  respond  to 
the  charge  before  his  dismissal.  Under  Ohio  law  Louder- 
mill could  be  dismissed  only  for  cause  and  was  entitled  to 
administrative  review  of  the  board's  action.  He  appealed  to 
the  Civil  Service  Commission,  which  upheld  the  dismissal. 
Although  that  decision  was  subject  to  review  in  the  state 
courts,  Loudermill  instead  sued  in  federal  court,  alleging 
that  the  Ohio  statute  deprived  him  of  due  process  by  not  pro- 
viding for  a  pre-termination  hearing.  The  district  court 
dismissed  the  suit  for  failure  to  state  a  claim  on  which  relief 
could  be  granted. 

Richard  Donnelly,  a  bus  mechanic,  was  fired  by  the  Par- 
ma (Ohio)  Board  of  Education  because  he  failed  an  eye  ex- 
amination. The  Civil  Service  Commission  ordered  him 
reinstated  but  without  back  pay.  He  filed  a  complaint  essen- 
tially identical  to  Loudermill's.  with  the  same  result. 

On  a  consolidated  appeal  the  Sixth  Circuit  held  that  a 
pre-termination  hearing  was  an  essential  element  of  due  pro- 
cess in  this  situation.  Both  employers  appealed. 

Holding:  The  United  States  Supreme  Court  affirmed, 
holding  that  the  employees  were  denied  due  process  because 
no  pre-termination  hearings  were  held.  Justice  White  wrote 
that  the  principle  that  an  individual  must  be  given  an  op- 
portunity for  a  hearing  before  he  is  deprived  of  any  signifi- 
cant property  interest  requires  "some  kind  of  hearing"  before 
an  employee  who  has  a  property  interest  in  his  employment 


22  D  SCHOOL  LAW  BULLETIN 

may  be  discharged.  The  pre-termination  hearing  need  not 
definitively  resolve  the  propriety  of  the  discharge,  but  it 
should  be  an  initial  check  against  mistaken  decisions— 
essentially  a  determination  of  whether  there  are  reasonable 
grounds  to  believe  that  the  charges  against  the  employee  are 
true  and  support  the  proposed  action.  The  employee  is  also 
entitled  to  post-termination  review  of  the  action,  but  a  state's 
failure  to  hold  a  hearing  within  the  statutory  time  period 
is  not  in  itself  a  due  process  violation. 

The  Court  rejected  the  argument  that  because  the  prop- 
erty interest  was  created  by  state  statute  (by  allowing  dismissal 
only  for  cause) ,  the  legislature  could  define  the  procedures 
to  be  followed  to  protect  that  interest.  The  Court  acknowl- 
edged that  the  legislature  may  choose  not  to  confer  a  prop- 
erty right  in  public  employment.  However,  it  may  not 
authorize  the  deprivation  of  such  an  interest,  once  conferred, 
without  appropriate  safeguards.  Due  process  is  a  matter  not 
of  legislative  grace  but  of  constitutional  guarantee.  The  Court 
noted  that  in  those  situations  in  which  the  employer  perceives 
a  significant  hazard  in  keeping  the  employee  on  the  job,  it 
can  avoid  the  problem  by  suspending  him  with  pay. 


PARENTS  WHO  UNILATERALLY  PLACE  THEIR 
HANDICAPPED  CHILDREN  IN  PRIVATE  SCHOOLS 
MAY  BE  ENTITLED  TO  REIMBURSEMENT  OF  TUI- 
TION AND  RELATED  COSTS.  Burlington  School  Com- 
mittee v.  Department  of  Education,  105  S.  Ct.  1996(1985). 
Facts:  Michael  Panico  is  a  learning-disabled  child  en- 
titled to  a  free  appropriate  public  education  under  the  Educa- 
tion of  the  Handicapped  Act  (EHA).  The  town  of  Burlington 
(Massachusetts)  offered  an  individual  education  program 
(lEP)  for  1979-80  that  called  for  Michael  to  be  placed  in  a 
special  class  in  a  public  school.  His  parents  rejected  the  IE? 
and  asked  for  review  by  the  Massachusetts  Department  of 
Education.  No  hearing  was  held  before  the  school  year 
began,  and  Michael's  parents  enrolled  their  son  at  a  private 
school  at  their  own  expense  and  without  the  consent  of  the 
school  system.  In  January  1980  the  state  hearing  officer 
agreed  that  the  town's  proposed  placement  was  inappropriate 
and  that  the  private  school  was  the  least  restrictive  adequate 
program  within  the  record.  Burlington  was  ordered  to  pay 
future  tuition  and  transportation  costs  and  to  reimburse  the 
parents  for  these  expenditures  in  the  school  year  to  date. 
After  a  series  of  appeals  on  the  appropriateness  of  the  lEP 
and  on  the  reimbursement,  the  First  Circuit  held  that 
unilateral  parental  change  of  placement  does  not  bar  reim- 
bursement if  the  parents'  actions  are  held  to  be  appropriate 
at  final  judgment.  Whether  to  order  reimbursement,  and 
in  what  amount,  is  to  be  determined  by  balancing  the  equities. 


including  the  procedural  violations  and  their  relevance  to     t 
the  merits  of  the  lEP.  The  town  appealed . 

Holding:  The  United  States  Supreme  Court,  in  a 
unanimous  opinion  written  by  Justice  Rehnquist,  affirmed 
on  the  two  issues  it  reviewed.  The  Court  held  that  a  court 
reviewing  an  lEP  may  order  school  authorities  to  reimburse 
parents  for  their  expenditures  on  private  special  education 
for  their  child  if  it  ultimately  determines  that  such  place- 
ment, rather  than  a  public  school  placement,  is  appropriate 
under  EHA.  The  language  of  Section  1415(e)(2)  of  EHA 
directs  the  court  to  grant  such  relief  as  it  determines  is 
"appropriate."  The  Court  explained  that  while  EHA  con- 
templates education  in  a  public  school  when  possible,  a  court 
could  clearly  order  a  prospective  injunction  directing  a 
private  school  placement  if  it  decided  that  such  a  placement 
was  the  only  appropriate  one.  If  the  administrative  and 
judicial  review  under  EHA  could  be  completed  quickly,  this 
prospective  relief  would  be  sufficient.  However,  because 
the  review  process  can  take  years,  parents  who  disagree  with 
the  proposed  lEP  may  be  forced  either  to  accept  it  to  the 
detriment  of  their  child  if  it  turns  out  to  be  inappropriate 
or  to  pay  for  what  they  consider  to  be  the  appropriate  place- 
ment. If  parents  were  later  told  they  were  right  about  the 
lEP  but  their  expenditures  nevertheless  could  not  be  reim-  / 
bursed,  then  the  child's  right  to  a  free  appropriate  educa-  V, 
tion,  the  parents'  right  to  participate  fully  in  developing  a 
proper  lEP.  and  the  procedural  safeguards  of  EHA  would 
be  frustrated.  The  Court  stressed  that  an  order  to  reimburse 
parents  is  not  an  award  of  "damages"  but  merely  requires 
the  school  district  to  pay  belatedly  the  expenses  it  should 
have  paid  all  along  and  would  have  paid  if  it  had  developed 
a  proper  lEP. 

The  Court  then  examined  the  effect  of  Section 
1415(e)(3),  which  states  that  the  child  will  remain  in  his  then 
current  educational  placement  until  the  review  takes  place 
unless  the  parents  and  the  educational  agency  agree  to  a 
change.  The  Court  rejected  the  town's  argument  that  the 
parents'  violation  of  this  section  was  a  waiver  of  their  right 
to  reimbursement  for  expenses  of  a  private  placement.  If 
a  violation  were  a  waiver,  it  said,  parents  would  be  forced 
either  to  leave  the  child  in  what  might  turn  out  to  be  an  in- 
appropriate placement  or  to  obtain  the  appropriate  place- 
ment only  by  sacrificing  any  claim  for  reimbursement.  The 
Court  did  make  it  clear  that  parents  who  change  their  child's 
placement  during  the  review  proceedings  without  the  state 
or  local  school  officials'  consent  do  so  at  their  own  finan- 
cial risk.  If  a  court  ultimately  determines  that  the  lEP  pro-  ^ 
posed  by  the  school  was  appropriate,  then  parents  cannot  ^ 
obtain  reimbursement  for  any  interim  period  in  which  their 
child's  placement  violated  Section  1415(e)(3). 
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SUPREME  COURT  MAKES  FEDERAL  OVERTIME 
AND  MINIMUM-WAGE  LAW  APPLY  FULLY  TO 
SCHOOLS.  Garcia  v.  San  Antonio  Metropolitan  Transit 
Authority,  105  S.  Ct.  1005  (1985). 

Facts:  The  San  Antonio  Metropolitan  Ti:ansit  Authority 
sued  the  United  States  Secretary  of  Labor  to  prevent  the 
Secretary  from  enforcing  against  the  Authority  the  minimum- 
wage  and  overtime  provisions  of  the  federal  Fair  Labor  Stan- 
dards Act.  The  Authority  based  its  claim  on  a  1976  decision 
of  the  Supreme  Court  that  those  provisions  could  not  be  ap- 
plied to  state  and  local  agencies— including  public  schools— 
when  those  agencies  are  performing  "traditional  govern- 
mental functions." 

Holding:  The  Supreme  Court  flatly  reversed  its  1976 
decision  and  ruled  in  favor  of  the  Secretary  of  Labor,  holding 
that  the  Fair  Labor  Standards  Act  is  fully  applicable  to  state 
and  local  agencies  regardless  of  the  type  of  function  they 
are  performing.  All  employees  of  the  Authority  are  subject 
to  the  minimum-wage  and  overtime  provisions  of  the  Act 
unless  they  are  in  certain  types  of  positions  that  Congress 
specifically  exempted  from  the  Act  (principally  bona  fide 
executives,  administrators,  and  professionals).  Employees 
of  public  schools  are  also  covered  by  these  provisions. 

For  public  schools,  this  ruling  is  the  latest  chapter  in 
a  story  of  Supreme  Court  flip-flopping.  When  the  Act  was 
passed  in  1938.  it  did  not  apply  public  schools  or  other  state 
and  local  governmental  agencies.  In  1966  Congress  amended 
the  Act  to  cover  elementary  and  secondary  schools  and  in- 
stitutions of  higher  education,  public  and  private.  The  State 
of  Maryland  challenged  that  expansion,  but  in  Maryland 
V.  Wirtz,  392  U.S.  183  (1966)  the  Supreme  Court  upheld  the 
applicability  of  the  Act  to  schools.  Then,  ten  years  later  in 
National  League  of  Cities  v.  Usery,  426  U.S.  833  (1976), 
the  Court  reversed  the  Maryland  decision,  holding  that  the 
Act  did  not  apply  to  state, and  local  employers  that  were  per- 
forming traditional  governmental  functions.  From  that  point 
on,  the  applicability  of  the  Act  to  all  state  and  local  employers 
became  a  matter  of  guesswork  and  court  interpretation. 
Finally,  in  February  of  this  year,  the  Supreme  Court  reversed 
itself  again  in  Garcia,  overruling  National  League  of  Cities. 
Now  all  state  and  local  agencies,  including  schools,  are  ful- 
ly subject  to  the  Act. 

The  challenge  for  public  school  systems  will  be  to  figure 
out  which  of  their  employees  are  covered  by  the  Act  and 
which  are  exempt  under  the  exemptions  for  bona  fide  ex- 
ecutives, administrators,  and  professions  and  then  to  make 
any  adjustments  necessary  to  come  into  compliance.  For 
many  state  and  local  employers,  that  adjustment  will  take 
the  form  primarily  of  paying  higher  rates  (time-and-a-half) 
for  overtime  work  over  40  hours  in  a  week.  After  the 


Secretary  of  Labor  issues  guidelines  interpreting  the  new, 
expanded  coverage  that  results  from  Garcia,  a  future  issue 
of  the  School  Law  Bulletin  will  examine  the  issues,  problems, 
and  solutions  in  de\ai\.— Robert  P.  Joyce 

SOME  PUBLIC  SCHOOL  EMPLOYEES  NOW  EN- 
TITLED TO  OVERTIME  PAY.  Attorney  General's 
Memorandutn,  March  6,  1985. 

This  memorandum  was  written  to  explain  the  impact 
of  Garcia  v.  San  Antonio  Metropolitan  Transit  Authority, 
105  S.  Ct.  1005  (1985),  on  the  North  Carolina  public  schools. 
Garcia  substitutes  the  federal  minimum  wage  and  over- 
time standards  in  the  Fair  Labor  Standards  Act  (FLSA) 
for  state  law  standards.  The  current  FLSA  minimum  wage 
requirement  is  the  same  as  the  state  law  requirement  ($3.35 
per  hour).  The  current  FLSA  overtime  requirement  is  time 
and  a  half  for  all  hours  worked  over  40  hours  per  week.  There 
is  no  comparable  requirement  in  North  Carolina  law  for 
governmental  agencies. 

FLSA  exempts  from  its  requirements  "any  employee 
employed  in  a  bona  fide  executive,  administrative,  or  pro- 
fessional capacity,  including  any  employee  employed  in  the 
capacity  of  academic  administrative  personnel  or  teacher 
in  elementary  or  secondary  school  .  .  .  ."  29  U.S.C.  § 
213(a)(1).  Under  this  exemption  and  its  implementing  regula- 
tions, 29  C.F.R.  541.0  etseq. ,  school  employees  exempt  from 
the  FLSA  requirements  include  superintendents,  assistant 
and  associate  superintendents,  school  finance  officers,  prin- 
cipals, assistant  principals,  and  supervisors;  all  certified 
employees;  and  maintenance,  food  service,  and  transpor- 
tation supervisors.  Employees  now  covered  by  FLSA  include 
clerical  and  secretarial  employees;  nonsupervisory  custodial 
and  maintenance  employees,  including  most  foremen;  and 
school  bus  drivers. 

APPLICATION  OF  THE  FLSA  TO  PUBLIC 
SCHOOLS.  Informal  Attomex  General's  Opinion,  May  9, 
1985. 

Facts:  The  finance  officer  for  the  Gaston  County 
Schools  asked  about  the  application  of  the  Fair  Labor  Stan- 
dards Act  (FLSA)  to  public  schools  in  certain  circumstances. 

Opinion:  (I)  Teacher  aides  are  not  exempt  from  the 
FLSA,  whether  or  not  they  hold  a  teaching  certificate  (29 
C.F.R.  541.0,  etseq.).  Overtime  pay  for  aides  is  computed 
on  the  basis  ofa40-hour  workweek  [20  U.S.C.  §  207(a)(1)]. 
(2)  A  person  who  works  40  hours  a  week  as  a  teacher  is  also 
employed  by  the  board  of  education  as  a  bus  driver  or  custo- 
dian. If  this  person's  salary  as  a  teacher  exceeds  $250  per 
week,  then  he  is  not  entitled  to  overtime  pay  for  the  hours 
worked  as  a  custodian  or  bus  driver  so  long  as  at  least  51 
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per  cent  of  his  total  hours  for  work  for  the  board  of  educa- 
tion are  as  a  teacher  (29  C.F.R.  54L3).  The  minimum  state 
salary  for  teachers  in  North  CaroUna  exceeds  $250  per  week. 
(3)  A  teacher  employed  40  hours  per  week  who  is  also  hired 
to  teach  courses  in  the  evening  is  not  entitled  to  overtime 
pay,  since  teachers  are  exempt  from  the  FLSA  [20  U.S.C. 
§  213(a)(1)]. 

NEITHER  SUBSTANTIAL  COMPLIANCE  NOR  THE 
ABSENCE  OF  BAD  FAITH  PRECLUDES  THE 
FEDERAL  GOVERNMENT  FROM  RECOVERING 
TITLE  I  FUNDS  IF  A  STATE  MISUSED  THE  FUNDS. 

Bennett  V.  Kentucky  Department  of  Education,  105  S.  Ct. 
1544  (1985). 

Facts:  Title  I  of  the  Elementary  and  Secondary  Educa- 
tion Act  of  1965,  as  amended,  20  U.S.C.  §  2701  et  seq. ,  pro- 
vided for  federal  grants  for  compensatory  education  pro- 
grams for  disadvantaged  children.  In  return  for  the  funds, 
a  state  had  to  give  assurances  that  they  would  be  used  only 
for  eligible  programs  and  only  to  supplement,  not  supplant, 
state  and  local  expenditures  for  education.  In  1976  federal 
auditors  found  that  in  fiscal  1974  Kentucky  has  approved  Title 
I  "readiness  classes"  for  children  in  place  of  regular  first 
and  second  grade  classes,  thus  violating  the  provision  against 
supplanting  local  expenditures.  Administrative  proceed- 
ings upheld  this  finding,  and  the  Secretary  of  Education 
(Secretary)  demanded  repayment  of  the  misused  funds.  In 
reviewing  the  administrative  order,  the  Sixth  Circuit  Court 
of  Appeals  acknowledged  that  the  Secretary's  interpretation 
of  Title  I's  requirements  was  reasonable  but  concluded  that 
it  would  be  unfair  to  order  repayment,  since  there  was  no 
evidence  of  bad  faith  and  since  the  disputed  programs  com- 
plied with  a  reasonable,  though  different,  interpretation  of 
the  law.  The  Secretary  appealed. 

Holding:  The  United  States  Supreme  Court  reversed, 
holding  that  liability  for  repayment  is  determined  by  com- 
pliance with  applicable  legal  requirements  (substantial  com- 
pliance is  not  enough)  and  that  grantees  may  not  avoid  repay- 
ment by  showing  that  the  improper  expenditures  were  made 
in  good  faith.  Since  Kentucky  had  agreed  to  comply  with 
the  requirements  in  place  when  the  grants  were  made.  Justice 
O'Connor  identified  the  issue  as  whether  the  Secretary  prop- 
erly determined  that  Kentucky,  by  approving  these  readiness 
classes,  had  not  complied  with  the  requirements.  A  court's 
role  in  reviewing  such  a  determination  is  to  consider  whether 
the  findings  are  supported  by  substantial  evidence  and  reflect 
an  application  of  proper  legal  standards  based  on  the  statutory 
provisions,  regulations,  and  other  administrative  guidelines. 
Here  the  Title  I  funds  were  used  to  pay  substantially  all  the 
costs  for  the  students  in  the  readiness  classes;  without  these 


classes,  the  students  would  have  been  in  regular  classes  sup-  V^ 
ported  by  state  and  local  funds.  Although  state  funding  was 
not  reduced  for  these  grade  levels,  because  students  were 
in  the  readiness  classes  paid  for  by  federal  funds,  the  effect 
was  to  increase  the  per-pupil  state  and  local  expenditures 
for  students  who  remained  in  the  regular  classes.  This  result 
did  violate  the  Title  I  requirements.  The  case  was  remand- 
ed for  calculation  of  the  amount  that  Kentucky  must  repay. 

SUBSTANTIVE  STANDARDS  OF  THE  1978  TITLE  I 
AMENDMENTS  DO  NOT  APPLY  RETROACTIVELY 
FOR  DETERMINING  WHETHER  FUNDS  WERE 
MISUSED  UNDER  PREVIOUSLY  MADE  GRANTS. 

Bennett  v.  New  Jersey,  105  S.  Ct.  1555  (1985). 

Facts:  A  federal  audit  determined  that  in  1970-72  the 
New  Jersey  Department  of  Education  had  approved  grant 
applications  allowing  thirteen  Newark  schools  to  receive  Title 
I  funds  in  violation  of  regulations  concerning  the  number 
or  concentration  of  children  from  low-income  families  in 
the  school  attendance  areas.  Administrative  review  upheld 
the  Secretary  of  Education's  (Secretary)  demand  for  repay- 
ment. New  Jersey  appealed,  and  the  Third  Circuit  Court 
of  Appeals  held  that  the  Secretary  had  no  authority  to  issue 
the  order  for  repayment.  On  remand  from  Bell  v.  New  Jersey,  / 
641  U.S.  773  (1983),  in  which  it  was  held  that  the  federal  ^ 
government  may  recover  misused  Title  I  funds.  New  Jersey 
argued  that  the  1978  Amendments  to  Title  1, 20  U.S.C.  §  2701 
et  seq. ,  should  be  applied  to  determine  whether  the  funds 
were  misused  during  1970-72 .  The  Third  Circuit  agreed,  and 
the  Secretary  appealed. 

Holding:  The  United  States  Supreme  Court  reversed, 
holding  that  the  substantive  standards  of  the  1978  Amend- 
ments do  not  affect  obligations  under  previously  made  grants. 
Absent  a  clear  indication  to  the  contrary  in  the  relevant 
statutes  or  legislative  history,  changes  in  the  substantive  stan- 
dards governing  federal  grant  programs  do  not  alter  obliga- 
tions already  incurred.  Justice  O'Connor,  writing  for  the 
Court,  explained  that  since  the  government's  right  to  recover 
misused  funds  preceded  the  1978  amendments,  the  presump- 
tion that  a  court  must  apply  the  law  in  effect  at  the  time  of 
its  decision  does  not  apply.  Practical  considerations  also  sug- 
gest that  expenditures  must  presumptively  be  evaluated  by 
the  law  in  effect  when  the  grants  were  made.  Retroactive 
application  of  changes  in  the  substantive  requirements  of 
a  federal  grant  program  would  deny  both  federal  auditors 
and  grant  recipients  fixed,  predictable  standards  for  deter- 
mining whether  expenditures  are  proper.  If  the  Secretary  ^ 
has  properly  concluded  that  funds  were  misused  under  the  ^ 
legal  standards  in  effect  when  the  grants  were  made,  a  review- 
ing court  has  no  independent  authority  to  excuse  repayment 
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on  the  basis  of  its  view  of  what  would  be  the  most  equitable 
outcome.  The  case  was  remanded  on  the  issue  of  whether 
the  Secretary's  determination  that  Title  I  funds  were  mis- 
used under  the  law  in  effect  in  1970-72  was  correct. 

ATTORNEY'S  FEES  NOT  AVAILABLE  TO  PREVAIL- 
ING PARTY  IN  OPTIONAL  STATE  ADMINISTRA- 
TIVE PROCEEDINGS.  Webbv.  Board  of  Education,  105 
S.  Ct.  1923  (1985). 

Facts:  In  1974  Leonard  Webb's  employment  as  a  public 
school  teacher  was  terminated.  State  law  listed  the  causes 
for  which  a  teacher  could  be  dismissed,  and  it  also  authorized 
a  teacher  who  had  been  notified  of  charges  against  him  to 
demand  a  hearing.  In  order  to  help  demonstrate  that  his 
discharge  was  unjustified,  Webb  hired  a  lawyer  who 
represented  him  in  a  series  of  hearings  before  the  school 
board.  The  lawyer  presented  testimony  at  those  hearings  in 
support  of  Webb's  claim  that  his  termination  was  racially 
motivated.  After  the  board  finally  decided  to  terminate  Webb, 
he  filed  a  lawsuit  under  42  U.S.C.  §  1983  alleging  that  the 
dismissal  violated  his  constitutional  rights. 

The  lawsuit  was  settled  by  the  entry  of  a  consent  decree 
in  1981.  Webb  was  awarded  $15,400  in  damages  and  the  board 
agreed  to  reinstate  him;  in  addition,  adverse  comments  were 
removed  from  Webb's  employment  file.  Significantly,  the 
school  board  conceded  that  Webb  was  a  "prevailing  party" 
and  therefore  was  entitled  to  an  award  of  attorney's  fees  under 
42  U.S.C.  §  1988,  but  the  parties  could  not  agree  on  the 
amount  of  the  award.  In  his  motion  to  the  court  for  an  award 
of  fees,  Webb  requested  compensation  for  a  total  of  141.1 
hours  spent  by  his  attorney  on  the  matter  between  1974  and 
1981.  The  district  court  awarded  a  fee  of  S9,734.?S  plus  ex- 
penses, but  it  refused  to  award  fees  for  the  82 .8  hours  spent 
in  the  school  board  proceedings  before  the  lawsuit  was  filed. 
The  Sixth  Circuit  Court  of  Appeals  upheld  the  award  and 
the  Supreme  Court  agreed  to  review  the  decision. 

Holding:  The  United  States  Supreme  Court  affirmed 
in  a  6-2  decision,  holding  that  a  prevailing  party  in  a  Sec- 
tion 1983  lawsuit  is  not  automatically  entitled  to  an  award 
of  attorney's  fees  for  time  spent  in  state  administrative  pro- 
ceedings that  the  plaintiff  is  not  required  to  pursue.  A 
reasonable  attorney's  fee  may  be  awarded  under  Section  1988 
only  to  the  prevailing  party  in  "any  action  or  proceeding" 
to  enforce  Section  1983.  But  Section  1983  itself  does  not 
require  a  plaintiff  to  exhaust  available  state  administrative 
proceedings  before  bringing  a  federal  lawsuit.  In  tact,  the 
plaintiff  may  completely  ignore  available  remedies  and  go 
directly  into  federal  court.  The  Court  reasoned  that  if  op- 
tional administrative  proceedings  are  not  needed  to  enforce 
federal  rights  under  Section  1983,  then  attorney's  fees  may 


not  be  awarded  for  time  spent  in  those  proceedings  before 
a  Section  1983  suit  is  brought.  That  is  true  even  if  relief  ac- 
tually is  obtained  later  in  a  separate  Section  1983  lawsuit. 
Next,  the  Court  rejected  Webb's  alternative  theory  for 
recovering  attorney's  fees  for  time  spent  in  the  school  board 
proceedings.  In  Hensley  v.  Eckerhart,  461  U.S.  424  (1983), 
the  Court  directed  lower  courts  to  calculate  a  prevailing  par- 
ty's fee  by  multiplying  the  number  of  hours  reasonably  ex- 
pended on  the  litigation  by  a  reasonable  hourly  rate.  Webb 
argued  that  the  time  spent  by  his  attorney  in  the  school  board 
proceedings  was  "reasonably  expended"  and  contributed 
to  the  enforcement  of  his  constitutional  rights  protected  by 
Section  1983.  He  compared  the  attorney's  work  in  the  board 
hearings  to  the  discovery,  investigation,  and  research  that 
normally  takes  place  in  any  litigation.  But  the  Court  limited 
the  fees  to  time  spent  on  the  actual  litigation,  which  in  this 
case  was  clearly  separate  from  the  administrative  pro- 
ceedings. The  Court  suggested  that  discrete  portions  of  time 
spent  in  administrative  proceedings  might  be  compensable 
if  the  work  was  useful  in  the  lawsuit  and  is  of  a  type  ordinarily 
necessary  in  civil  rights  litigation.— M/c/jae/^.  Smith 

TEACHER'S  SECTION  1983  CLAIM  MAY  BE 
BROUGHT  WITHIN  LIMITATIONS  PERIOD  SET 
FOR  PERSONAL  INJURY  CLAIMS.  Springfield 
Township  v.  Knoll.  105  S.  Ct.  2065  (1985). 

Facts:  Madelin  Knoll,  a  teacher,  charged  that  the 
Springfield  (Pa. )  Township  School  had  discriminated  against 
her  on  the  basis  of  sex  when  it  did  not  promote  her  to  an 
administrative  position.  She  sought  equitable  and  compen- 
satory relief  under  42  U.S.C.  §  1983.  The  district  court 
dismissed  the  claim  because  it  had  not  been  brought  within 
the  six-month  limitations  period  set  by  Pennsylvania  law. 
The  Third  Circuit  reversed,  holding  that  the  six-year  deadline 
for  suits  against  the  federal  government  applied,  since  use 
of  the  six-month  period  would  be  inconsistent  with  the 
policies  and  legislative  history  of  Section  1983.  The  school 
district  appealed. 

Holding:  The  United  States  Supreme  Court  vacated  the 
court  of  appeals'  judgment  and  remanded  the  case.  The  lower 
court  was  directed  to  apply  the  holding  in  Wilson  v.  Gar- 
cia, 105  S.  Ct.  1938  (1985).  that  for  purposes  of  statutes  of 
limitation  federal  civil  rights  claims  are  personal  injury 
claims  subject  to  the  state  filing  deadlines  that  apply  to  those 
cases.  Although  Section  1983  has  no  statute  of  limitations, 
federal  law  governs  the  characterization  of  a  Section  1983 
claim  for  statute-of  limitations  purposes.  Only  the  length 
of  the  limitations  period  and  related  questions  of  tolling  and 
application  are  to  be  governed  by  state  law.  A  simple,  broad 
characterization  of  all  Section  1983  claims  best  serves  the 
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statute's  remedial  purposes  and  the  federal  interest  in  uni- 
formity, certainty,  and  minimal  unnecessary  litigation.  The 
characterization  of  a  Section  1983  claim  as  a  personal  in- 
jury action  for  stanjte-of-limitations  purposes  is  appropriate 
in  light  of  the  nature  of  the  statutory  remedy  and  the  federal 
interest  in  ensuring  that  the  limitations  period  not  dis- 
criminate against  the  federal  civil  rights  remedy. 

CURRENT  PLACEMENT  DISPARITIES  ARE 
PRESUMPTIVELY  CAUSED  BY  SEGREGATION  IN 
A  SCHOOL  SYSTEM  THAT  HAS  NOT  ACHIEVED 
UNITARY  STATUS.  Vaughns  v.  Board  of  Education,  758 
F.2d  983  (4th  Cir.  1965). 

Facts:  Parents  of  black  students  sued  the  Prince  George's 
County  (Md.)  Board  of  Education  in  1972,  seeking  a  de- 
claratory judgment  that  the  school  system  was  unconstitu- 
tionally segregated.  The  district  court,  on  the  basis  of  its 
finding  that  the  dual  school  system  had  never  been  disman- 
ded,  ordered  the  implementation  of  a  desegregation  plan 
that  included  busing  of  students.  The  court  never  made  an 
explicit  finding  that  the  system  had  achieved  unitary  (de- 
segregated) status,  but  by  orders  issued  in  1974  and  1975  it 
relinquished  jurisdiction  over  the  case.  The  court  did  state 
that  it  would  consider  future  requests  from  either  party  to 
assume  jurisdiction  over  any  aspect  of  the  case.  After  these 
orders  the  school  board  took  no  further  steps  to  eliminate 
the  effects  of  the  earlier  discrimination,  and  in  1980  it  made 
busing  changes  despite  projections  of  adverse  effects  on  the 
racial  balance  in  several  elementary  schools.  Plaintiffs  in 
the  1972  case  moved  to  reopen  the  case,  alleging  violations 
of  outstanding  court  orders  by  the  board.  The  district  court 
granted  some  of  the  requested  relief,  directing  the  board  to 
apply  guidelines  to  the  racial  composition  of  the  schools, 
but  it  refused  to  grant  other  relief.  In  addition,  because  it 
found  no  discriminatory  intent,  it  held  that  the  racial 
disparities  in  the  assignment  of  pupils  to  the  special  educa- 
tion and  talented  and  gifted  (TAG)  programs  were  not  the 
result  of  earlier  segregation.  Both  parties  appealed. 

Holding:  The  Fourth  Circuit  affirmed  in  part  and 
reversed  in  part.  First,  the  district  court  properly  rejected 
the  board's  arguments  that  the  court  lacked  jurisdiction  and 
that  the  system  had  achieved  unitary  status.  (Once  unitary 
status  has  been  achieved,  a  court  may  not  order  further  relief 
to  counteract  resegregation  that  does  not  result  from  inten- 
tional discriminatory  acts).  The  court's  earlier  orders  were 
not  a  final  relinquishment  of  jurisdiction  but  merely  ended 
the  court's  active  supervision  subject  to  its  resumption  of 
jurisdiction  as  appropriate.  Nor  did  the  board's  implemen- 
tation of  the  court-ordered  plan  preclude  the  court  from 
ordering  further  relief,  since  there  had  been  no  finding  that 


a  unitary  school  system  existed,  and  in  fact  the  evidence  sup-  ( 
ported  the  conclusion  that  there  is  still  a  dual  system.  Sec- 
ond, the  evidence  supported  the  district  court's  finding  that 
the  board  had  not  acted  with  discriminatory  intent  in 
unilaterally  eliminating  a  portion  of  the  busing  ordered  in 
1972.  The  court  did  not  abuse  its  discretion  in  refusing  to 
grant  relief  from  the  busing  changes.  Third,  the  district 
court's  order  with  respect  to  the  special  education  and  TAG 
programs  was  reversed  and  remanded.  The  court's  finding 
of  no  intentional  discrimination  in  the  assignment  of  students 
to  special  education  and  TAG  programs  was  made  on  the 
erroneous  concept  that  the  plaintiffs  were  not  entitled  to  a 
presumption  supporting  their  position  and  on  an  false  con- 
cept of  the  burden  of  proof.  Because  the  system  had  not  at- 
tained unitary  status,  the  plaintiffs  were  entitled  to  a  presump- 
tion that  current  placement  disparities  were  caused  by  earlier 
segregation,  and  the  defendants  had  the  burden  of  proving 
otherwise. 

NONRENEWAL  OF  COUNSELOR'S  CONTRACT 
BECAUSE  OF  INSUBORDINATION  AND  UN- 
PROFESSIONAL CONDUCT  DID  NOT  VIOLATE 
HER  CONSTITUTIONAL  RIGHTS.  Moore  v.  Bonner, 
No.  84-1595  (4th  Cir,  Mar.  25,  1985).  / 

Facts:  Wilhelmena  Moore,  a  black  woman,  was  x 
employed  by  the  Berkeley  County  (S.C.)  school  district  as 
a  high  school  guidance  counselor.  In  1970,  shortly  before 
she  began  work,  the  district  was  ordered  to  desegregate,  but 
the  high  school  where  Moore  was  employed  remained  92 
per  cent  black  through  1983.  In  1980  the  Title  I  reading  coor- 
dinator came  to  the  school  to  administer  a  test  to  students 
in  the  reading  program.  Moore  told  students  that  they  need 
not  take  the  test,  and  the  dispute  that  followed  caused 
cancellation  of  the  testing  for  the  day.  The  coordinator  com- 
plained, and  the  superintendent  asked  Moore  for  an  account 
of  the  incident.  She  submitted  a  brief  explanation;  the 
superintendent  asked  for  more  information  and  indicated 
that  Moore's  response  could  affect  the  renewal  of  her  con- 
tract. Moore  did  not  respond  to  this  request.  The  board  of 
education,  following  the  superintendent's  recommendation, 
found  her  guilty  of  insubordination  and  unprofessional  con- 
duct and  voted  not  to  renew  her  contract.  Moore  sued  in 
federal  district  court,  seeking  reinstatement  and  damages. 
The  court  directed  a  verdict  against  Moore  on  her  due  pro- 
cess and  First  Amendment  claims,  and  a  jury  resolved  an 
equal  protection  claim  against  her.  She  appealed. 

Holding:  The  Fourth  Circuit  affirmed  in  a  per  curiam  ^ 
opinion.  There  was  no  First  Amendment  violation,  since  ■ 
the  school  district's  interest  in  the  functioning  of  the  Title  ^ 
I  program  outweighed  Moore's  right  to  express  concern  about 
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the  testing  procedure,  especially  since  she  advised  the 
students  directly  rather  than  consulting  first  with  the  prin- 
cipal. There  was  no  procedural  due  process  violation,  nor 
was  there  reversible  error  in  either  the  district  court's  ex- 
clusion of  evidence  of  the  defendant's  noncompliance  with 
the  earlier  desegregation  order  or  its  failure  to  instruct  the 
jury  that  Moore  had  proved  a  recent  history  of  segregation. 
The  district  court  had  admitted  Moore's  statistical  evidence 
of  the  racial  composition  of  the  schools  and  had  instructed 
the  jury  that  the  school  district  had  the  burden  of  proving 
by  clear  and  convincing  evidence  that  the  nonrenewal  was 
justified  by  nondiscriminatory  considerations. 

FAILURE  TO  PROMOTE  TEACHER  DID  NOT  RE- 
SULT FROM  ILLEGAL  DISCRIMINATION.  Love  v. 
Alamance  County  Board  of  Education,  151  F.2d  1504  (4th 
Cir.  1985). 

Facts:  Love,  a  black  woman,  became  a  teacher  in  the 
Alamance  County  (N.C.)  school  system  in  1947.  She  held 
a  principal's  certificate.  Beginning  in  1971,  she  applied  for 
but  was  denied  various  positions  as  principal  or  assistant 
principal.  In  1979  Love  sued,  claiming  violations  of  Title 
VII  of  the  Civil  Rights  Act  of  1964,  43  U.S.C.  §§  2000  et 
seq.,  and  the  Thirteenth  and  Fourteenth  amendments, 
through  Sections  1981  and  1983  of  42  U.S.C.  She  pointed 
specifically  to  the  subjective  nature  of  the  system  for  select- 
ing principals  and  assistant  principals  and  to  the  absence 
of  written  job  descriptions  and  qualification  standards.  In 
evaluating  Love's  claims,  the  district  court  applied  the  prin- 
ciples for  shifting  the  burden  of  proof  contained  in  Texas 
Department  of  Community  Affairs  v.  Burdine,  450  U.S.  248 
(1981),  and  in  McDonnell  Douglas  Corporation  v.  Green, 
411  U.S.  792  (1973).  The  court  found  that  while  Love  had 
established  a  prima  facie  case  of  illegal  discrimination,  the 
board  had  rebutted  it  by  articulating  a  legitimate,  non- 
discriminatory reason  for  not  promoting  her— namely,  that 
she  was  less  qualified  than  the  other  candidates.  Use  of  sub- 
jective job  criteria  is  not  of  itself  illegal,  the  court  said,  even 
if  the  failure  to  use  objective  criteria  is  contrary  to  an  affir- 
mative action  plan  [see  15  School  Law  Bulletin  26  (July 
1984)].  Love  appealed. 

Holding:  The  Fourth  Circuit  affirmed,  rejecting  Love's 
contention  that  the  McDonnell  Douglas-Burdine  analysis 
was  not  applicable  and  that  the  burden  of  persuasion  should 
have  been  shifted  to  the  defendant.  The  court  explained  that 
shifting  the  burden  of  persuasion  to  the  defendant  in  a 
discrimination  case  is  warranted  when  there  is  a  finding  of 
either  intentional  segregative  action  or  a  recent  history  of 
racial  discrimination  in  a  school  system.  Love  had  not 
demonstrated  either  of  these.  The  school  system  was 


desegregated  in  1970;  by  1976  it  had  achieved  and  has  since 
maintained  the  goal  of  20  per  cent  minority  representation 
among  principals  and  assistant  principals,  as  required  by 
its  1975  Affirmative  Action  Plan.  Although  the  board  had 
not  adopted  objective  criteria  as  required  by  this  plan,  the 
failure  to  follow  the  requirements  of  an  affirmative  action 
plan  is  not  conclusive  evidence  of  racial  discrimination.  Here 
the  board  had  attempted  to  ensure  nondiscriminatory  selec- 
tion through  the  presence  of  women  and  blacks  on  the  selec- 
tion committee,  and  the  formal  selection  criteria— though 
weakened  by  subjectivity— were  standardized  and  applied 
evenhandedly.  The  court  also  explained  that  even  if  the  facts 
had  required  shifting  the  burden  of  persuasion  to  the  board, 
the  board  had  proved  by  clear  and  convincing  evidence  that 
its  decisions  were  not  racially  motivated.  The  considerable 
difference  in  Love's  objective  qualifications  and  those  of 
other  candidates  demonstrated  that  the  board's  stated  reasons 
for  not  promoting  Love  were  not  pretextual  but  legitimate 
and  nondiscriminatory. 

RIGHT  TO  CONFRONT  STUDENT-ACCUSERS  AND 
ADVANCE  NOTICE  OF  THE  RIGHT  TO  BE 
REPRESENTED  BY  AN  ATTORNEY  ARE  NOT 
ESSENTIAL  ELEMENTS  OF  DUE  PROCESS  IN 
DISMISSAL  OF  A  BUS  DRIVER.  Rogers  v.  Norfolk 
School  Board,  755  F2d  59  (4th  Cir.  1985). 

Facts:  Phyllis  Rogers,  employed  by  the  Norfolk  (Va.) 
school  board  as  a  bus  driver,  was  assigned  to  take  emotionally 
disturbed  children  to  and  from  school.  Her  sister  was  an 
aide  on  the  same  bus.  In  1981  the  supervisor  of  Special 
Education  Transportation  in  that  school  district  received 
reports  of  a  fight  on  the  bus  between  the  sisters  and  was  told 
that  at  least  one  of  them  had  waved  a  knife.  After  interview- 
ing three  students,  the  supervisor  met  with  the  sisters  and 
gave  them  the  names  of  these  students.  The  women  claimed 
that  the  incident  never  occurred,  but  the  supervisor  believed 
the  children,  suspended  the  sisters,  and  recommended  their 
dismissal.  A  month  later  the  women  met  with  school  of- 
ficials. They  did  not  bring  an  attorney  to  the  meeting  and 
were  not  permitted  to  confront  and  cross-examine  the 
students  whose  reports  had  triggered  the  investigation.  After 
she  was  dismissed,  Rogers  sued,  alleging  that  the  board  had 
violated  her  due  process  rights  and  breached  her  employ- 
ment contract.  A  jury  returned  a  verdict  for  the  board,  and 
Rogers  appealed. 

Holding:  The  Fourth  Circuit  affirmed,  finding  no  due 
process  violation.  The  court  applied  the  balancing  test  set 
out  in  Mathews  v.  Eldridge,  424  U.S.  319  (1976),  to  deter- 
mine what  process  was  due  Rogers.  First,  it  considered  the 
private  interest  affected  by  the  official  action  and  found 
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Rogers's  interest  in  the  remainder  of  her  contract  was  substan- 
tial. Second,  the  court  considered  the  risic  of  an  erroneous 
deprivation  of  her  property  interest  and  found  that  it  was 
slight  under  these  circumstances.  It  rejected  Rogers's  argu- 
ment that  she  was  entitled  to  confront  and  cross-examine 
her  student-accusers.  She  had  been  told  who  they  were  and 
had  been  given  a  fair  opportunity  to  account  for  any 
animosities  they  might  have  had  toward  her.  The  further 
safeguard  that  direct  confrontation  would  have  provided  was 
not  an  indispensable  element  of  due  process,  given  the 
countervailing  risk  of  emotional  trauma  for  the  children. 
Rogers  was  not  entitled  to  specific  advance  notice  that  an 
attorney  could  represent  her  at  the  termination  hearing;  she 
was  informed  of  this  right  immediately  before  the  hearing 
and  could  have  had  a  lawyer  with  her  if  she  had  brought  one. 
Third,  the  court  considered  the  government's  interest.  The 
school  system  had  not  only  a  legitimate  interest  in  the  effi- 
cient administration  of  its  personnel  policies  but  also  an  in- 
terest in  expeditiously  removing  employees  who  endangered 
the  physical  and  emotional  health  of  students.  All  that  due 
process  required  was  notice  of  the  charges,  including  a 
general  summary  of  the  evidence  available  to  support  them, 
a  reasonable  time  to  marshal  facts  and  evidence  to  meet  the 
charges,  and  an  opportunity  to  be  heard  in  a  meaningful  man- 
ner to  rebut  or  justify  the  conduct  charged. 

RIGHTS  OF  HANDICAPPED  CHILD  WERE  NOT 
VIOLATED  BY  PLACEMENT  DECISIONS.  Hunt  v. 

Phillips,  No.  84-1713  (4th  Cir.  May  9,  1985). 

Facts:  Danny  Hunt  is  a  child  with  autism,  severe  men- 
tal retardation,  and  serious  emotional  problems.  In  1976  his 
parents,  who  live  in  North  Carolina,  enrolled  Danny  in 
Walden  House,  a  residential  school  in  Tennessee,  at  a  cost 
of  $1,200  per  month.  The  Guilford  County  (N.C.)  board  of 
education  helped  the  Hunts  obtain  a  grant  of  $2 ,000  per  year 
for  three  school  years.  The  Hunts  also  relied  on  a  private 
charitable  fund.  In  1979  Walden  House  closed,  and  a  series 
of  placements  were  arranged  for  Danny.  He  is  now  in  a  public 
school  and  a  group  home,  and  his  parents  are  fully  satisfied 
with  this  placement.  The  Hunts  sued  to  obtain  reimburse- 
ment from  the  school  system  for  the  money  paid  to  Walden 
House  from  the  private  fund.  They  also  sought  damages  for 
Danny's  regression  during  the  interval  after  Walden  House 
closed  but  before  a  residential  placement  was  provided.  The 
Hunts  also  asked  the  court  to  order  the  school  board  to  con- 
tinue Danny  in  an  educational  and  residential  placement  on 
a  twelve-month  basis.  The  district  court  granted  summary 
judgment  in  favor  of  the  defendants  on  the  issue  of  damages 
and  dismissed  the  claims  for  injunctive  and  declaratory  relief. 
The  court  found  no  violation  of  either  Section  504  of  the 


Rehabilitation  Act  of  1973  or  the  Education  of  the  Handi-   f 
capped  Act.  The  Hunts  appealed. 

Holding:  The  Fourth  Circuit  appealed  in  a  per  curiam 
decision.  The  district  court  was  correct  in  its  finding  that 
the  Hunts'  request  for  a  new  program  after  Walden  House 
closed,  including  residential  placement,  was  overly  burden- 
some and  thus  not  required  under  Section  504.  Even  if  this 
program  had  been  required,  there  was  no  evidence  of  in- 
tentional discrimination  against  Danny  that  would  warrant 
the  award  of  damages.  Even  if  damages  were  recoverable 
for  unintentional  discrimination,  monetary  relief  under  Sec- 
tion 504  should  be  limited  to  reimbursement— and  even  that 
was  not  proper  in  this  case. 

Although  a  state  policy  of  restricting  educational  ser- 
vices to  180  days  per  year  would  be  unlawful,  no  violation 
of  EH  A  had  occurred  because  there  was  no  evidence  of  any 
harm  to  Danny,  who  receives  a  year-round  program.  The 
court  also  refused  to  order  continued  residential  placement, 
since  Danny  was  and  would  be  receiving  a  twelve-month 
program  in  the  group  home  and  public  school  that  was 
satisfactory  to  his  parents. 

COMPULSORY  ATTENDANCE  STATUTES  DO  NOT 
PROHIBIT    HOME    INSTRUCTION    IN    NORTH  / 
CAROLINA.  Delconte  v.  State,  329  S.E.2d  636  (N.C.   \ 
1985). 

Facts:  Larry  Delconte  and  his  wife  have  two  school- 
aged  children,  whom  they  teach  at  home  in  what  they  call 
the  "Hallelujah  School."  The  Delcontes  believe  that  the  Bible 
commands  parents  to  teach  their  children  at  home.  In  addi- 
tion to  religious  objections,  they  also  have  "sociopsycho- 
logical"  objections  to  education  outside  the  home.  In  1981 
Delconte  asked  the  state  Department  of  Public  Instruction 
(DPI)  to  approve  his  home  as  a  "nonpublic  school."  DPI 
refused,  citing  an  Attorney  General's  opinion  that  home  in- 
struction could  not  qualify  as  a  nonpublic  school.  Delconte 
was  then  prosecuted  for  violating  the  compulsory  attendance 
stamte,  G.S.  115C-378.  The  charges  were  dismissed,  but 
Delconte  sought  declaratory  and  injunctive  relief  from  the 
statute.  The  trial  court  ruled  that  the  Hallelujah  School  should 
be  recognized  as  a  nonpublic  school ,  that  attendance  at  that 
school  satisfied  G.S.  115C-378,  and  that  if  the  home  instruc- 
tion did  not  qualify  as  a  nonpublic  school,  then  G.S.  115C-378 
was  unconstitutional  as  applied.  The  state  appealed  and  the 
North  Carolina  Court  of  Appeals  reversed,  holding  that 
Delconte's  home  instruction  did  not  constitute  a  qualified 
nonpublic  school,  that  G.S.  115C-378  prohibits  home  instruc-  ^ 
tion  as  a  means  of  compliance,  and  that  this  prohibition  does  ^ 
not  violate  constitutionally  protected  freedoms.  [See  15 
School  Law  Bulletin  23  (Jan.  1984).]  Delconte  appealed. 
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Holding:  The  North  Carohna  Supreme  Court  reversed, 
holding  that  the  home  instruction  provided  by  the  Delcontes 
does  qualify  as  a  nonpublic  school  and  is  not  otherwise  pro- 
hibited by  the  North  Carolina  school  attendance  statutes. 
Reading  G.S.  115C-378  together  with  Article  39.  Chapter 
115C.  the  Court  found  four  ways  by  which  school-aged 
children  in  North  Carolina  may  comply  with  school  atten- 
dance statutes:  a  child  may  attend  (1)  public  school,  G.S. 
115C-378;  or  (2)  an  "approved"  "nonpublic  school"  that 
maintains  the  required  records  and  conducts  its  curriculum 
concurrendy  with  the  public  schools,  G.S.  115C-378;  or  (3) 
a  "private  church  school  or  school  of  religious  charter"  that 
meets  the  requirements  of  Part  I,  Article  39,  G.S.  Chapter 
115C;  or  (4)  a  "nonpublic  school"  that  qualifies  by  meeting 
the  requirements  of  Part  2,  Article  39,  G.S.  Chapter  115C. 
G.S.  115C-556,  -558,  and  -560  require  qualified  nonpublic 
schools  to  maintain  certain  annual  attendance  and  disease 
immunization  records,  to  operate  on  a  certain  regular 
schedule,  to  be  subject  to  certain  health  and  safety  inspec- 
tions, to  administer  certain  standardized  tests  and  to  main- 
tain records  of  the  results,  and  to  provide  information  con- 
cerning its  operation  to  appropriate  state  officials.  Delconte's 
home  instruction  meets  all  these  standards  for  qualification 
as  a  nonpublic  school.  In  addition,  G.S.  115C-555  requires 
a  qualified  nonpublic  school  to  have  one  or  more  of  the 
following  characteristics:  (1)  accredition  by  the  State  Board 
of  Education;  (2)  accreditation  by  the  Southern  Association 
of  Colleges  and  Schools;  (3)  an  active  membership  in  the 
North  Carolina  Association  of  Independent  Schools;  (4) 
receipt  of  no  funding  from  the  State  of  North  Carolina. 
Delconte's  home  instruction  receives  no  state  funds  and 
therefore  complies  with  G.S.  115C-555. 

The  Supreme  Court  did  not  agree  with  the  Court  of  Ap- 
peals that  the  legislature  intended  to  preclude  home  instruc- 
tion by  use  of  the  word  "school."  Justice  Exum  wrote  that 
the  General  Assembly  has  never  sought  to  define  that  term 
and  nothing  in  the  evolution  of  the  attendance  laws 
demonstrates  a  legislative  purpose  to  refer  to  a  particular 
kind  of  instructional  setting.  The  legislature  has  historical- 
ly insisted  only  that  the  instructional  setting,  whatever  it  may 
be,  meet  certain  standards  that  can  be  objectively  determined 
and  require  no  subjective  or  philosophical  analysis  of  what 
is  or  is  not  a  "school."  Nothing  in  the  current  statutes  in- 
dicates an  intent  to  depart  from  this  approach  in  deciding 
what  kind  of  schooling  meets  the  requirements  of  the  atten- 
dance laws. 

Because  of  its  holding,  the  Court  did  not  decide  whether 
the  school  attendance  statutes  would  be  unconstitutional  if 
they  prohibited  a  person  from  educating  his  children  at  home. 
However,  it  did  recognize  that  serious  state  and  federal  con- 


stitutional questions  would  arise  if  the  statutes  were  inter- 
preted to  preclude  home  instruction.  The  Court  stated  that 
it  could  not  appropriately  determine  whether  home  instruc- 
tion may  be  constitutionally  prohibited  or  the  extent  to  which 
it  may  be  constitutionally  regulated  until  the  legislature  has 
decided  as  a  matter  of  public  policy  that  home  instruction 
should  be  prohibited  or,  if  it  is  permitted,  to  regulate  it  more 
closely  than  at  present. 

"REASONABLE  FORCE"  IN  CORPORAL  PUNISH- 
MENT DEFINED.  Gaspersohn  v.  Harnett  City  Board  of 
Education.  330  S.E.2d  489  (N.C.  App.  1985). 

Facts:  Shelly  Gaspersohn,  a  student  at  Dunn  Senior 
High  School,  skipped  school  for  a  day  in  December  1981. 
The  school  imposed  a  six-day  in-school  suspension.  She  and 
two  other  students  requested  corporal  punishment  as  an  alter- 
native to  the  suspension.  (A  school  policy  allowed  substitu- 
tion of  three  "licks"  per  day  of  suspension.) 

Assistant  Principal  Glenn  Varney  denied  the  request 
because  he  felt  that  eighteen  "licks"  would  be  "too  many." 
He  told  the  students  that  he  might  reconsider  the  punish- 
ment after  they  had  served  a  few  days  of  suspension. 

Three  days  later,  they  again  asked  for  alternative 
discipline.  Varney  reduced  the  required  "licks"  from  nine 
to  six  and  then  administered  them  in  the  presence  of  another 
faculty  member.  Gaspersohn  suffered  bruised  buttocks  for 
three  weeks  and  was  later  diagnosed  as  having  post-traumatic 
stress  syndrome,  including  recurrent  nightmares  and  anxiety. 

Gaspersohn  sued  both  the  assistant  principal  and  the 
board  of  education  for  assault  and  battery.  The  jury  found 
that  Varney  had  used  only  reasonable  force,  and  the  trial 
court  dismissed  her  complaint.  She  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed, holding  that  the  lower  court  had  applied  the  proper 
standard  in  determining  the  appropriateness  of  the  corporal 
punishment.  G.S.  115C-390,  which  authorizes  school  per- 
sonnel to  use  reasonable  force  to  restrain  or  correct  pupils 
and  maintain  order.  This  statute  was  intended  to  codify  prior 
case  law  governing  the  use  of  corporal  punishment,  the  court 
said,  and  traditional  common  law  standards  of  teacher  liabili- 
ty for  assault  and  battery  are  the  key  to  understanding  the 
term  "reasonable"  as  used  in  that  statute. 

To  determine  this  standard,  the  court  relied  on  two  North 
Carolina  Supreme  Court  cases:  Drum  v.  Miller,  135  N.C. 
205,  47  S.E.  421  (1904),  and  State  v.  Pendergrass,  19  N.C. 
365(1837).  Discipline  must  "further  an  educational  goal," 
not  satisfy  "malice."  If  motives  are  proper,  a  school  official 
may  be  liable  only  if  the  punishment  causes  a  "serious  or 
permanent  injury"  that  could  reasonably  have  been  fore- 
seen as  a  "natural  and  probable  consequence"  of  the 
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discipline.  Applying  this  test,  the  court  affirmed  the  find- 
ing that  Vamey  had  acted  reasonably  and  without  malice. 

But  in  a  separate  concurrence.  Judge  Whichard  reasoned 
that  G.S.  115C-390  was  intended  to  impose  a  new  and  higher 
standard  for  the  use  of  corporal  punishment.  Elements  that, 
under  common  law,  detennined  whether  there  was  liability 
should  now  be  used  merely  as  considerations  in  applying 
the  new  basic  standard  of  reasonableness.  The  "absence  of 
.  .  .  foreseeable  permanent  injury  or  malice,"  while  rele- 
vant, could  not  alone  dictate  a  finding  that  the  force  used 
was  appropriate. 

The  majority  and  concurrence  also  differed  in  their  ap- 
plication of  the  U.S.  Supreme  Court's  decision  in  Ingraham 
V.  Wright,  430  U.S.  651  (1977).  In  that  case  the  court  held 
that  traditional  common  law  remedies  and  criminal  sanc- 
tions for  excessive  force  provided  sufficient  procedural  due 
process  protection  for  students  faced  with  corporal  punish- 
ment. The  Gaspersohn  majority  reasoned  that  Ingraham 
simply  required  states  to  provide  statutory  and  common  law 
remedies  for  use  of  unreasonable  force  before  allowing  the 
use  of  physical  punishment. 

Judge  Whichard  read  Ingraham  as  also  imposmg 
substantive  guidelines  for  determining  when  physical  force 
is  reasonable.  Quoting  Ingraham,  he  determined  that  "all 
of  the  circumstances"  surrounding  punishment  must  be  con- 
sidered and  that  among  the  most  critical  are  "the  seriousness 
of  the  offense,  the  attitude  and  past  behavior  of  the  child, 
the  nature  and  severity  of  the  punishment,  the  age  and 
strength  of  the  child,  and  the  availability  of  less  severe  but 
equally  effective  means  .  .  .  ."  Thus  Judge  Whichard  con- 
cluded that  North  Carolina  courts  must  look  beyond  tradi- 
tional elements  of  assault  and  battery  in  order  to  satisfy  both 
legislative  and  Supreme  Court  limits  on  the  use  of  corporal 
punishment.— fw/'/v  Bernheim 

DISMISSAL  OF  VETERAN  TEACHER  FOR  "INADE- 
QUATE PERFORMANCE"  UPHELD.  Cnunp  v.  Durham 
County^  Board  of  Education,  327  S.E.2d  599  (N.C.  App. 
1985). 

Facts:  Vivian  Crump  had  been  teaching  in  the  Durham 
County  schools  for  over  25  years  but  for  several  years  had 
had  serious  problems  controlling  her  classes.  The  school 
administrators  regularly  advised  Crump  of  their  concern 
about  these  problems,  observed  her  classes,  and  offered  sug- 
gestions for  improving  classroom  management.  Crump 
showed  no  improvement  in  teaching  methods  or  classroom 
control,  and  in  1983  the  superintendent  recommended  her 
dismissal  on  the  grounds  of  inadequate  performance.  This 
recommendation  was  unanimously  approved  by  the  Peer 
Review  Committee.  After  a  hearing,  the  board  of  educa- 


tion dismissed  her.  She  appealed  to  superior  court,  where 
the  dismissal  was  upheld.  Crump  appealed  again. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed, rejecting  all  of  Crump's  arguments.  First,  it  found 
no  evidence  that  the  dismissal  was  arbitrary  or  capricious 
or  for  the  personal  reasons.  Second,  G.S.  115C-325(d)(l), 
which  authorizes  the  dismissal  of  a  career  teacher  for  "in- 
adequate performance,"  is  not  unconstitutionally  vague, 
since  that  standard  can  be  readily  understood  by  any  person 
of  ordinary  intelligence  who  knows  what  a  teacher's  job  en- 
tails. Nor  was  the  statute  unconstitutionally  applied  to 
Crump,  since  she  was  aware  that  her  responsibilities  included 
maintaining  good  order  and  discipline  in  the  classroom  and 
that  her  failure  to  do  so  was  the  basis  for  the  dismissal .  Third, 
Crump's  claim  that  in  view  of  the  whole  record  there  was 
no  substantial  evidence  to  support  her  dismissal  for  inade- 
quate performance  was  without  merit.  There  was  a  great 
volume  of  direct  evidence  that  she  had  failed  to  maintain 
any  semblance  of  good  order  and  discipline  in  her  classroom 
on  innumerable  occasions. 

EXPERIMENTAL  PROGRAM  EXTENDING  THE 
SCHOOL  DAY  AND  TERM  IS  WITHIN  THE  AU- 
THORITY OF  THE  STATE  BOARD  OF  EDUCATION 
AND  LOCAL  BOARDS  OF  EDUCATION,  Morgan  v. 
Polk  County  Board  of  Education,  328  S.E.2d  320  (N.C.  App. 
1985). 

Facts:  In  1983  the  North  Carolina  State  Board  of  Educa- 
tion (SBE)  sought  and  received  funding  to  lengthen  the  school 
term  from  180  to  200  days  and  the  school  day  from  six  hours 
to  seven  on  an  experimental  basis  in  selected  school  systems. 
Two  county  systems,  Polk  and  Halifax,  were  selected  for 
this  program.  Unhappy  parents  sought  to  enjoin  the  Polk 
County  Board  of  Education  from  implementing  the  program. 
The  court  dismissed  the  complaint  [see  15  School  Law 
Bulletin  28  (July  1984)],  and  the  parents  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed, holding  that  the  experimental  program  was  not  un- 
constitutional and  that  the  SBE  and  the  local  board  had  been 
authorized  by  the  legislature  to  conduct  the  program.  Arti- 
cle IX,  section  2(1)  of  the  State  Constitution  requires  the 
General  Assembly  to  provide  a  "general  and  uniform  system" 
of  public  schools,  but  a  "uniform"  system  does  not  mean 
a  uniform  term.  While  G.S.  115C-84  mandates  a  school  term 
of  180  days,  variation  in  the  term  is  contemplated,  since  local 
boards  may  excuse  teachers  and  students  from  attendance 
for  up  to  five  days  without  requiring  that  the  days  be  made  ^ 
up.  The  General  Assembly  also  implicitly  granted  the  SBE  A 
and  the  local  board  authority  to  increase  the  length  of  the  ^ 
school  term  by  funding  the  project  and  setting  restrictions 
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on  the  procedure  for  selecting  participants.  Nor  is  unifor- 
mity required  in  the  length  of  the  school  day,  since  G.S. 
115C-84(a)  permits  a  local  board  to  determine  the  length  of 
the  school  day  in  its  administrative  unit. 

QUALIFIED  PRIVILEGE  PROTECTS  THE  SUBJEC- 
TIVE EVALUATIONS  OF  MEMBERS  OF  A  COL- 
LEGE TENURE  COMMITTEE.  DeLeeuw  v.  Trustees  of 
High  Point  College,  84  CVS  6388  (Guilford  County  Superior 
Court,  April  12,  1985). 

Facts:  DeLeeuw.  an  associate  professor  of  history  at 
High  Point  College,  a  private  college  in  North  Carolina,  was 
denied  tenure.  He  sued,  seeking  to  overturn  this  decision 
and  to  recover  damages  allegedly  resulting  from  it.  DeLeeuw 
claimed  that  the  college  breached  his  employment  contract 
by  basing  its  decision  to  deny  him  tenure  on  factors  that  were 
not  listed  in  the  faculty  handbook  as  the  criteria  for  tenure 
and  were  unrelated  to  his  performance  as  a  member  of  the 
faculty.  He  sought  to  discover  the  criteria  used  in  evaluating 
his  application  for  tenure,  including  reliance  on  criticisms 
of  his  personal  life,  written  evaluations  made  by  members 
of  the  faculty  committee  on  promotion  and  tenure,  cor- 
respondence from  the  dean  and  president  of  the  college  to 
members  about  the  tenure  evaluation  process,  and  documents 
used  by  the  committee.  The  defendants  objected  to  answer- 
ing questions  and  producing  documents  related  to  the 
decision-making  process  or  to  the  substance  of  the  commit- 
tee's evaluation  and  recommendation.  DeLeeuw  filed  a  mo- 
tion to  compel  discovery. 

Ruling:  The  motion  was  granted  in  part  and  denied  in 
part.  The  court  stated  that  a  qualified  privilege  exists  with 
respect  to  the  deliberations  and  communications  of  the  com- 
mittee. This  privilege  protects  the  subjective  evaluations, 
impressions,  and  analyses  of  individual  members  while  con- 
sidering DeLeeuw's  tenure  application.  His  need  for  the 
privileged  information  did  not  outweigh  the  purposes  of  the 
privilege,  and  the  defendants  had  not  waived  the  privilege. 
The  privilege  does  not  preclude  the  disclosure  of  documents 
or  statements  communicated  to  committee  members  con- 
cerning the  criteria  to  be  considered  or  not  considered  in 
evaluating  the  tenure  application. 

"SECONDARY  SCHOOLS"  DEFINED  FOR  THE 
PURPOSES  OF  THE  EQUAL  ACCESS  ACT.  Fomial  At- 
torney General's  Opinion.  1  April  1985. 

Facts:  The  Equal  Access  Act  (EAA),  Title  VII  of  Pub. 
L.  No.  98-77,  requires  public  secondary  schools  that  receive 
federal  funds  and  permit  students  to  meet  during  noninstruc- 
tinnal  time  tor  purposes  not  related  to  the  curriculum  to  allow 
all  noncurricular  student  groups  to  meet  regardless  "of  the 


religious,  political,  philosophical,  or  other  content  of  the 
speech  at  such  meetings."  EAA,  by  its  own  terms,  applies 
only  to  secondary  schools.  The  Union  County  Board  of 
Education  asked  the  Attorney  General  to  define  "secondary 
schools." 

Opinion:  For  purposes  of  EAA,  the  term  "secondary 
school"  refers  only  to  grades  nine  through  twelve.  EAA 
defines  a  "secondary  school"  as  "a  public  school  which  pro- 
vides secondary  education  as  determined  by  state  law."  G.S. 
115C-74  and  G.S.  115C-75  are  the  relevant  statutes,  though 
neither  expressly  defines  "secondary  school"  or  "secon- 
dary education."  Under  these  statutes  grades  one  through 
six  are  always  included  in  an  elementary  school.  Grades 
seven  and  eight,  even  if  part  of  a  junior  high  school,  are  re- 
ferred to  as  elementary  grades.  In  addition,  G.S.  115C-74 
specifically  defines  "secondary  school"  to  include  grades 
seven  and  eight  for  the  limited  purpose  of  Title  V  of  the  Na- 
tional Defense  Education  Act  of  1958,  indicating  that  for 
other  purposes  the  seventh  and  eighth  grades  are  elemen- 
tary grades.  Grade  nine,  even  when  part  of  a  junior  high 
school,  is  referred  to  as  a  high  school  grade.  A  high  school, 
apparently  a  synonym  for  a  secondary  school,  always  in- 
cludes grades  ten  through  twelve. 

PUBLIC  DISCLOSURE  OF  REASONS  FOR  NOT 
RENEWING  PROBATIONARY  TEACHERS'  CON- 
TRACTS NOT  REQUIRED.  Informal  Atton^ey  General's 
Opinion,  June  5,  1985. 

Facts:  The  Board  of  Education  of  Gaston  County  asked 
whether  local  boards  of  education  must  make  public  their 
reasons  for  not  renewing  probationary  teachers'  contracts. 

Opinion:  The  opinion  discusses  three  aspects  of  a  deci- 
sion not  to  renew:  (1)  the  final  vote,  (2)  any  preliminary  board 
discussions,  and  (3)  the  reasons  for  the  decision.  Only  the 
final  vote  must  be  conducted  in  public  and  the  minutes  made 
available  to  the  public  under  the  Open  Meetings  Law  [G.S. 
143-318.11(a)(8)]. 

There  are  several  ways  for  school  boards  to  avoid  hav- 
ing to  disclose  publicly  their  reasons  for  not  renewing  a  pro- 
bationary teacher's  contract.  The  Attorney  General  considers 
such  nondisclosure  both  legal  and  advisable  in  order  to  pro- 
tect teachers'  privacy  and  due  process  rights. 

XnAbellv.  Nash  County  Board  of  Education ,  71  N.C. 
App.  48,  321  S.E.2d502  (1984),  rex'.  den. ,  329S.E.2d389, 
313  N.C.  506  (1985),  the  court  held  that  local  boards  must 
have  "rational  and  permissible"  reasons  for  not  renewing 
under  G.S.  115C-325(m)(2).  It  suggested  (but  did  not  re- 
quire) that  local  boards  place  these  reasons  in  their  ad- 
ministrative records.  For  example,  the  reasons  could  be 
placed  in  the  teacher's  personnel  file.  The  school  board  would 
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thereby  have  stated  its  reasons  but  would  avoid  public  in  executive  sessions  [G.S.  143-318. 11(a)(8)].  If  minutes  are  j» 

disclosure  because  ofthe  limitations  placed  on  access  to  per-  taken,  they  may  be  withheld  from  the  public  "so  long  as    ■ 

sonnel  files  under  G.S.  115C-325  (b).  public  inspection  would  frustrate  the  purpose  ofthe  executive 

Boards  may  also  keep  their  discussions  of  renewal  deci-  session"  [G.S.  l43-3\S.\l(d)].— Emily  Bemheim  ■ 
sions  private.  A  teacher's  qualifications  can  be  evaluated 
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Coming  School  Law  and  Management  Conferences 
at  the  Institute  of  Government 


Principals'  Law  and  School  Management  Conference.  September  16-17, 
1985.  This  is  an  update  conference  for  the  graduates  of  the  first  two  Prin- 
cipals' Executive  Programs.  Secretary  of  Education  William  Bennett  will 
speak  on  the  role  of  the  principal,  and  Chancellor  Fordham  will  address 
the  banquet  on  the  University's  commitment  to  the  public  schools.  Space 
will  also  be  available  for  40  principals  who  have  not  been  in  one  of  the  first 
three  programs  and  are  not  now  scheduled  for  a  1985-86  program.  Call  the 
PEP  office  (919/966-4706)  to  reserve  one  of  the  40  places. 

Community  College  Trustees  and  Law  Conference.  October  30-31,  1985. 
This  new  conference,  sponsored  by  the  Department  of  Community  Colleges 
and  the  Institute  of  Government,  expands  our  annual  higher  education  law 
conferences  to  cover  management  and  governance  issues.  Administrators, 
attorneys,  and  board  members  of  the  community  college  system  are  invited. 

School  Attorneys  Conference.  February  7-8,  1986. 

School  Law  Conference  for  board  members  and  administrators.  March  17-18, 
1986. 

Principals'  Law  and  School  Management  Conference.  April  15-16,  1986. 
This  is  an  update  conference  for  the  graduates  of  PEP  III  and  IV.  Space  will 
also  be  available  for  70  non-PEP  principals. 
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THE  INSTITUTE  OF  GOVERNMENT  of  The  University  of  North  Carolina  at 
Chapel  Hill  is  devoted  to  research,  teaching,  and  consultation  in  state  and  local 
government. 

Since  1931  the  Institute  has  conducted  schools  and  short  courses  for  city,  coun- 
ty, and  state  officials.  Through  guidebooks,  monographs,  special  bulletins,  and  a 
magazine,  the  research  findings  of  the  Institute  are  made  available  to  public  officials 
throughout  the  state. 

Each  day  that  the  General  Assembly  is  in  session,  the  Institute's  Lj?gislative  Report- 
ing Service  reports  on  its  activities  for  both  members  of  the  legislature  and  other 
state  and  local  officials  who  need  to  follow  the  course  of  legislative  events. 

Over  the  years  the  Institute  has  served  as  the  research  agency  for  numerous  study 
commissions  of  the  state  and  local  governments. 


